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MY  MOTHER  AND  FATHER 


PREFACE 


To  ascertain  the  status  of  the  franchises  held  by  the 
electric-Hghting  companies  of  New  York  City  is  the  pur- 
pose of  this  study.  In  191  o  Mr.  Milo  R.  Maltbie,  then  a 
member  of  the  PubHc  Service  Commission  for  the  First 
District,  submitted  to  the  Commission  a  report  on  the  fran- 
chises of  electrical  corporations  in  Greater  New  York,  ana- 
lyzing the  franchises  granted  by  the  different  political  sub- 
divisions now  consolidated  in  Greater  New  York,  and  set- 
ting forth  the  existing  rights  and  obligations  of  the  electric 
light  companies.  Since  then  litigation  has  been  in  progress 
regarding  the  validity  of  important  franchises,  and  changes 
in  intercorporate  relations  have  been  effected  by  a  recent 
merger.  This  study  devotes  attention  as  well  to  the  sub- 
jects of  franchise  by  acquiescence  and  of  the  duration  of 
grants  in  which  no  time  limit  is  expressed. 

Records  in  the  Bureau  of  Real  Estate  of  Corporations 
and  Special  Franchises  in  the  Department  of  Taxes  and 
Assessments  of  New  York  City  and  reports  of  the  electric- 
lighting  companies  to  the  Public  Service  Commission  have 
been  consulted  for  data  concerning  the  special  franchise 
valuations  discussed  in  the  opening  chapter.  Mr.  M.  S. 
Howard,  an  accountant  of  the  Public  Service  Commission, 
has  rendered  assistance  in  interpreting  the  reports  of  the 
companies.  Helpful  suggestions  have  been  received  from 
the  Bureau  of  Special  Franchises  of  the  State  Tax  Depart- 
ment. In  particular,  the  writer  acknowledges  indebtedness 
to  Professor  E.  R.  A.  Seligman  for  the  help  received  from 
his  lectures  on  taxation. 
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Access  to  the  Public  Service  Commission's  files  in  its 
Franchise  Bureau  and  Filing  Department  has  facilitated  the 
compiling  of  material.  For  the  many  courtesies  extended 
by  Mr.  L.  G.  Benedict,  of  Counsel  for  the  Consolidated  Gas 
Company  of  New  York,  Mr.  VV.  J.  Meyers,  Secretary  of 
the  United  Electric  Light  and  Power  Company,  and  Mr. 
Vincent  Victory,  Assistant  Corporation  Counsel  for  the 
City  of  New  York,  the  wrif^r  expresses  appreciation.  The 
writer  is  under  heaviest  obligations  to  Professor  Howard 
Lee  McBain,  whose  valuable  time  has  been  given  with  the 
utmost  generosity  in  guidance  and  constructive  criticism 
throughout  the  preparation  of  this  study. 
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CHAPTER  I 


Electric-Lighting  Companies  of  New  York  City 

With  the  national  government's  assumption  of  control  of 
many  industries  after  the  entrance  of  this  country  into  the 
war,  public  attention  was  directed  toward  the  possibility  or 
probability  of  permanent  government  ownership  upon  the 
return  to  peace  conditions.  Consideration  of  the  relative 
merits  of  public  and  private  ownership  became  charged 
with  local  interest  for  the  citizens  of  New  York  City  when 
the  demand  for  municipal  ownership  of  public  utilities  was 
made  a  plank  in  the  platform  of  the  Democratic  party  both 
in  the  mayoralty  campaign  of  191 7  and  in  the  19 18  cam- 
paign which  resulted  in  the  election  of  Alfred  E.  Smith  as 
Democratic  governor.  Home  rule  for  municipalities,  in- 
cluding full  right  to  own  and  operate  their  public  utilities  " 
was  the  Democratic  slogan.^  Accordingly,  in  his  inaugural 
speech  of  Januarjr  i^  191 9,  Governor  Smith  presented  the 
views  of  his  party  in  the  following  words :  ^ 

Recent  years  have  been  marked  by  a  great  opening  of  the 
popular  mind  to  the  true  scope  of  enlightened  municipal  admin- 
istration. There  is  everywhere  a  recognition  that  it  is  only 
through  the  application  of  progressive  conceptions  of  public 
duty  that  life  can  be  made  tolerable  in  our  teeming  cities,  with 
their  unprecedented  growth  in  population,  and  the  consequent 
living  conditions.    From  every  city  in  the  state,  represented  by 


1  Democratic  state  platform,  adopted  at  Saratoga  Springs,  July  23,  1918. 
^  The  New  York  Times,  January  2,  1919,  p.  4. 
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their  chief  executives  in  conference,  there  comes  the  demand 
that  the  State  confer  upon  the  cities  the  power  to  acquire,  own, 
operate,  and  control  their  pubHc  utiHties.  The  supply  of  trans- 
portation, light,  heat  and  power,  is  of  the  utmost  importance 
to  each  local  community.  The  services  rendered  have  become 
a  necessity  to  the  life,  health,  comfort,  convenience,  and  in- 
dustry of  the  cities.  These  great  services  are  monopolies, 
and  whatever  is  of  necessity  a  monopoly  should  be  a  public 
monopoly,  especially  where  it  offers  a  service  of  universal  use. 
I  therefore  recommend  that  legislation  be  passed  granting  our 
cities  the  power  to  acquire,  own,  operate,  and  control  their 
public  utilities. 

Decidedly  adverse  comment  on  the  remarks  of  the  gov- 
ernor v^^as  immediately  expressed  by  an  independent  Demo- 
cratic paper  of  Nev^  York  City :  ^ 

Since  Governor  Smith  has  to  deal  with  a  Republican  legis- 
lature, a  sort  of  unreality  makes  itself  felt  in  his  first  message 
.  .  .  But  how  painful  to  find  him  talking  about  "  the  true  scope 
of  enlightened  municipal  administration,"  and  approving  the 
effort  of  the  singularly  bedarkened  municipal  administration 
of  this  city  to  set  up  municipal  ownership  and  operation.  This 
scheme,  financially  impossible,  the  governor  recommends  to  the 
legislature,  well  knowing  that  it  is  the  last  thing  the  legislature 
will  do. 

This  study  makes  no  pretentious  claim  to  set  forth  a  gen- 
eral statement  regarding  the  defects  or  merits  of  municipal 
ownership  of  public  utilities  with  reference  to  all  our  cities 
or  one.  Apart  from  such  theoretical  arguments  as  the  right 
of  a  city  to  control  its  own  streets  in  the  interest  of  its  own 
citizens  rather  than  to  submit  to  the  occupancy  of  its  high- 
ways as  a  property  right  held  by  a  private  monopoly  for 
private  gain,  it  would  be  a  barren  task  to  attempt  to  arrive 

^  The  Nciu  York  Times,  January  2,  1919,  p.  H. 
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at  worth-while  conclusions  concerning  the  relative  merits  of 
private  and  public  ownership  of  public  utilities  as  a  whole. 
It  would  be  almost  as  fruitless  to  attempt  to  generalize  on 
the  subject  as  applicable  to  a  single  utility  in  all  cities.  Even 
when  consideration  is  limited  to  but  one  class  of  public 
utilities  and  one  city,  judgment  should  be  reached  only  after 
careful  investigation  of  facts.  Conclusions  drawn  from  ex- 
amples of  municipal  ownership  on  both  sides  of  the  At- 
lantic are  used  both  in  support  and  attack  of  the  policy. 
Enthusiasts  for  municipal  ownership  of  public  utilities  find 
excuses  for  every  apparent  failure  of  its  application,  and 
paint  in  glowing  colors  instances  of  its  success  which  they 
allege  show  increased  efficiency  of  service,  improved  condi- 
tions of  the  utility  employees,  and  separation  of  the  utilities 
from  politics.  Opponents  array  facts  to  justify  conclusions 
inimical  to  the  cause  of  municipal  ownership.  A  middle 
ground  is  indeed  held  by  some  who  hope  for  eventual  muni- 
cipal ownership  of  public  utilities,  but  who  appreciate  the 
significance  of  differences  among  places  as  to  social,  eco- 
nomic and  political  conditions,  and  who  hesitate,  therefore, 
to  concede  that  because  municipal  ownership  succeeds  in 
one  section,  it  must  in  another.  Each  city  must  be  studied 
by  itself,  in  the  light  of  its  own  particular  problems. 
Whether  or  not  the  city  of  New  York  would  promote  the 
interests  of  its  inhabitants  by  municipal  ownership  of  elec- 
tric-lighting utilities,  is  a  question  apart.  In  view,  however, 
of  the  increased  agitation  for  municipal  ownership,^  the 

1  Legislative  Index  Publishing  Company,  Record  of  all  Bills  Intro- 
duced in  the  Senate  and  Assembly  during  the  I42d  Annual  Session  of 
the  Legislature  of  the  State  of  New  York,  Beginning  January  i,  1919. 
Between  January  i,  1919  and  March  6,  1919,  five  bills  providing  for 
municipal  ownership  of  public  utilities  were  introduced  in  the  Senate, 
printed  Senate  numbers,  65,  179,  301,  805,  806,  respectively;  and  five 
were  introduced  in  the  Assembly,  printed  Assembly  num.bers,  180,  415, 
434,  1 103,  1229,  respectively. 
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primary  purpose  of  this  study  is  to  ascertain  the  present 
status  of  the  franchise  rights  of  the  electric-hghting  com- 
panies in  the  city  of  New  York. 

Before  going  intO'  the  fuller  discussion  of  the  franchises 
held  or  claimed  by  the  electric-lighting  companies  of  the  city 
of  New  York,  it  seems  desirable  to  consider  the  meaning  of 
the  term  franchise.  A  franchise  has  been  comprehensively 
defined  as  a  right  conferred  by  government  of  conducting  an 
occupation  either  in  a  particular  way  or  accompanied  with 
particular  privileges.^  It  is  correct  to  speak  of  the  state  as 
the  primary  franchise-granting  authority.  In  the  case  of 
the  electric-lighting  companies  of  the  city  of  New  York,  the 
original  grantees  of  the  municipal  franchises  now  held  by 
the  operating  companies  received  from  the  state  the  cor- 
porate or  general  franchise  which  conferred  the  right  to  be 
or  to  become  and  the  right  to  do;  and  they  obtained  from 
the  political  subdivision  in  question  the  right  to  occupy  the 
streets  in  the  pursuit  of  their  business.  The  last-named,  in- 
tangible right  is  designated  a  municipal  franchise.  In  the 
analysis  of  the  franchises  of  the  electric-lighting  companies 
of  the  city  of  New  York,  attention  will  be  constantly  directed 
to  the  fact  that  the  original  grantee  obtained  rights  to 
occupy  the  streets  of  a  given  territory  from  boards  of  alder- 
men, common  councils,  highway  commissioners,  boards  of 
parks,  town  boards,  or  boards  of  supervisors.  Clearly,  the 
state  has  supreme  authority  over  the  use  of  the  streets  and 
public  highways.  Except  as  otherwise  provided  in  the  state 
constitution,  this  power  is  vested  in  the  legislature,  and  the 
legislature,  in  turn,  through  statutory  enactment  or  charter 
provisions,  or  both,  delegates  tO'  the  local  authorities  of  the 
political  subdivision  the  power  to  grant  the  municipal  fran- 
chise. 

In  the  case  of  the  street  railroads  in  the  city  of  New  York 

1  Seligman,  Jissays  on  Taxation,  p.  221. 
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there  has  been,  since  1875,  a  somewhat  distinctive  factor. 
Section  18  of  the  third  article  of  the  constitution  of  the 
state  provides  in  part  as  follows : 

No  law  shall  authorize  the  construction  or  operation  of  a 
street  railroad  except  upon  the  condition  that  the  consent  .  .  . 
also  of  the  local  authorities  having  control  of  that  portion  of  a 
street  or  highway  upon  which  it  is  proposed  to  construct  or 
operate  such  railroad  be  first  obtained. 

Discussing  the  significance  of  this  provision,  a  former 
attorney  for  the  public  service  commission  for  the  first  dis- 
trict says  in  part :  ^ 

The  Constitution  clothes  the  City  with  an  independent  legis- 
lative power  and  discretion,  a  delegation  pro  tmto  of  the  State's 
sovereign  powers.  This  is  very  different  from  saying  that  the 
legislature's  powers  L'ave  been  delegated  to  the  city,  as  is  the 
case  where  the  delegation  is  by  legislative  act  rather  than  con- 
stitutional grant.  The  City  is  by  the  Constitution  made  "  an 
independent  contractor  "  with  respect  to  a  street  railroad  cor- 
poration's invasion  of  public  streets,  and  not  merely  "  an  agent 
of  the  legislature,"  as  it  is  probably  to  be  deemed  to  be  when 
acting  under  a  statutory  provision  for  municipal  consent. 

Interpreted  in  the  light  of  both  the  general  character  of 
the  corporate  franchise  and  the  delegation  of  power  by  the 
state,  the  seemingly  uncertain  expressions  frequently  used 
in  designating  a  municipal  franchise  gather  more  clarity  of 
meaning.  To  use  the  term  secondary  franchise  is  but  to 
stress  the  primary  franchise-granting  authority  of  the  state. 
The  term  particular  franchise  merely  emphasizes  the  gen- 
eral character  of  the  authorization  conferred  by  the  cor- 
porate or  general  franchise.    Needless  confusion,  however, 


1  Ransom,  Copy  of  brief  filed  in  the  court  of  appeals  in  the  case  of 
Quinby  v.  Public  Service  Commission,  Second  District,  p.  79. 
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results  from  attempting  to  attach  peculiar  significance  to 
the  word  consent,  as  though  that  word  literally  made  the 
city's  contract  with  the  company  something  inferior  to  a  real 
municipal  franchise.  To  ignore  or  minimize  the  authority 
of  the  city  to  give  or  withhold  its  consent  to  the  occupancy 
of  its  streets,  and  to  emphasize  only  the  state's  or  the  legis- 
lature's indisputably  important  share  in  the  process  of 
franchise-granting  is  without  justification.  Sometimes  the 
effect  of  the  city's  consent  is  explained  by  saying  that  the 
local  authority  is  vested  with  the  power  to  give  the  consent 
requisite  to  confer  a  franchise  upon  the  corporation  con- 
cerned. Others  phrase  their  interpretation  of  the  city's 
consent  by  maintaining  that  the  consent,  when  given,  be- 
comes a  franchise  granted  to  the  corporation.  It  would 
seem  that  the  essential  idea  underlying  the  use  of  such  ex- 
pressions is  to  draw  a  distinction  between  the  right  to 
occupy  certain  streets  or  certain  areas  as  made  possible  by 
the  city's  consent,  and  the  right  to  become  or  do,  as  con- 
ferred by  the  corporate  and  general  franchise.  It  is  per- 
fectly evident  that  the  right  to  become  or  do  is  worthless 
without  the  right  to  occupy  the  streets. 

There  are  five  boroughs  in  the  city  of  New  York :  Man- 
hattan, The  Bronx,  Queens,  Brooklyn,  and  Richmond.  The 
area  of  the  city  is  314.75  square  miles;  the  estimated  popu- 
lation in  1918  was  5,872,143.^  Three  companies  furnish 
electric  lighting  in  the  borough  of  Manhattan,^  namely,  the 

1  Report  of  Taxes  and  Assessments  of  the  City  of  New  York,  1918, 
p.  16. 

2A  fourth  company,  the  Riverside  Light  and  Power  Company,  sup- 
plies electricity  in  the  section  bounded  by  130th  street,  I32d  street, 
Twelfth  avenue,  and  the  tracks  of  the  N.  Y.  C.  &  H.  ,R.  R.  R.  Company. 
The  board  of  <■  ,<inialc  :md  apportionment  of  the  city  of  New  York 
granted  the  compimy,  on  February  14,  1912,  a  franchise  for  the  period 
of  fourteen  years,  with  the  right  to  renew  the  franchise  privileges  for 
ten  years  at  the  expiration  of  the  original  term.  igi6  Annual  Report  of 
the  Public  Service  Commission  for  the  First  District,  p.  605. 
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New  York  Edison  Company,  the  United  Electric  Light  and 
Power  Company,  and  the  Long  Acre  Electric  Light  and 
Power  Company.  South  of  136th  street  all  three  com- 
panies operate,  although  the  area  supplied  by  the  Long  Acre 
Electric  Light  and  Power  Company  is  confined  to  the  nine- 
teenth ward/  North  of  136th  street  the  United  Electric 
Light  and  Power  Company  operates  alone.  The  territory 
covered  by  the  franchises  owned  by  each  of  the  companies 
exceeds  the  actual  area  of  supply  taken  over  by  each  of 
them.  The  old  city  of  New  York  included  all  of  what  is 
now  the  borough  of  Manhattan  and  that  part  of  the  bor- 
ough of  The  Bronx  which  is  west  of  the  Bronx  river;  and 
the  franchises  granted  by  the  old  city  of  New  York,  now 
held  by  the  three  companies  operating  in  the  borough  of 
Manhattan,  covered  the  area,  "  The  City  of  New  York." 
Certainly,  the  franchises  held  by  each  of  the  three  com- 
panies entitle  the  owners  to  extend  the  area  of  supply  over 
what  was  the  old  city  of  New  York ;  and,  with  the  annexa- 
tion to  the  city  of  the  territory  east  of  the  Bronx  river,  the 
franchise  rights  were  probably  automatically  extended  so  as 
to  include  the  city  of  New  York  with  its  enlarged  territorial 
limits.  The  theory  of  franchise  extension  by  annexation  is 
not  unanimously  conceded  to  be  correct;  but  it  appears  a 
reasonable  theory.  It  could  not,  however,  apply  to  the 
present  city  of  Greater  New  York,  since  "  section  1538  of 
chapter  378  of  the  Laws  of  1897  (Greater  New  York  char- 
ter) provided  specifically  against  the  territorial  expansion 
of  existing  franchise  rights."  ^    In  the  borough  of  The 

1  The  New  York  Edison  Company  furnishes  direct  current,  and  the 
United  Electric  Light  and  Power  Company  alternating  current.  In  the 
streets  where  both  companies  have  mains,  the  competition  is  often  very- 
vigorous.  The  New  York  Edison  Company  does  furnish  alternating 
current,  as  well,  but  not  the  alternating  current  suited  for  lighting 
purposes. 

2  Maltbie,  Franchises  of  Electrical  Corporations,  p.  15. 
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Bronx,  three  companies  operate:  the  New  York  Edison 
Company,  the  Bronx  Gas  and  Electric  Company,  and  the 
Westchester  Lighting  Company.  The  New  York  Edison 
Company  furnishes  electric  lighting  in  that  part  of  The 
Bronx  which  is  west  of  the  Bronx  river.  East  of  the  Bronx 
river,  in  what  used  to  be  the  old  town  of  Westchester,  ex- 
clusive of  the  incorporated  village  of  Williamsbridge,  the 
operating  company  is  the  Bronx  Gas  and  Electric  Com- 
pany; and  in  the  remaining  area  of  The  Bronx  east  of  the 
Bronx  river,  electric  lighting  is  carried  on  by  the  West- 
chester Lighting  Company.  In  the  first  four  wards  of  the 
borough  of  Queens,  the  New  York  and  Queens  Electric 
Light  and  Power  Company  supplies  electricity;  ^  in  the 
fifth  ward  of  the  borough  of  Queens,  the  Queens  Borough 
Gas  and  Electric  Company. 

With  the  exception  of  the  twenty-ninth  ward  of  the  bor- 
ough of  Brooklyn,  and  Ocean  Parkway  from  Foster  Avenue 
to  the  Atlantic  ocean,  territories  given  over  to  the  Flatbush 
Gas  Company,  the  Brooklyn  Edison  Company,  Inc.  has  a 
monopoly  of  the  electric  business  in  the  borough  of  Brook- 
lyn. In  the  borough  of  Richmond,  the  Richmond  Light  and 
Railroad  Company  supplies  electric  current. 

On  May  21,  1901,  the  New  York  Edison  Company  was 
formed  by  a  consolidation  of  the  Edison  Electric  Illumin- 
ating Company  of  New  York  and  the  New  York  Gas  and 
Electric  Light,  Heat  and  Power  Company.  On  December 
17,  1880,  the  Edison  Electric  Illuminating  Company  of  New 
York  had  merged  into  itself  the  Harlem  Lighting  Company 

1  Another  company  filing  certain  data  with  the  public  service  com- 
mission for  the  first  district  is  the  Bowery  Bay  Electric  Light  and 
Power  Company.  This  company  has  no  franchise.  It  operates  dur- 
ing the  summer  months  only,  when  it  supplies  lelectric  current  to  the 
tenants  at  the  private  summer  resort  of  North  Beach,  in  the  borough 
of  Queens,  ward  2.  1916  Annual  Report  of  the  Puhlk  Service  Com- 
mission, pp.  353,  496. 
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and  the  Manhattan  Electric  Light  Company.  The  Man- 
hattan Electric  Light  Company  was  a  consolidation  of  the 
Manhattan  Electric  Light  Company,  Limited,  and  the  Mad- 
ison Square  Light  Company.  The  Madison  Square  Light 
Company  was  a  reorganization  of  the  Thomas-Houston 
Electric  Company  (previously  known  as  the  East  River 
Electric  Light  Company).  The  New  York  Gas  and  Elec- 
tric Light,  Heat  and  Power  Company  had,  on  February  i, 
1900,  absorbed  by  merger  six  companies  :  the  Mount  Morris 
Electric  Light  Company,  the  North  River  Electric  Light 
and  Power  Company,  the  Borough  of  Manhattan  Electric 
Company,  the  New  York  Heat,  Light  and  Power  Company, 
the  Manhattan  Lighting  Company,  and  the  Block  Lighting 
and  Power  Company  No.  i.  The  North  River  Electric 
Light  and  Power  Company  was  a  reorganization  of  the 
North  New  York  Lighting  Company.  The  New  York 
Heat,  Light  and  Power  Company  had  been  incorporated  as 
a  consolidation  of  the  New  York  Heat,  Light  and  Power 
Company  and  the  Excelsior  Steam  Power  Company.^  Ac- 
cording to  the  last  annual  report  of  the  public  service  com- 
mission for  the  first  district  of  the  state  of  New  Yoiic  to 
the  legislature,  the  Consolidated  Gas  Company  of  New  York 
is  recorded  as  holding  602,918  out  of  659,534  shares  of  the 
New  York  Edison  Company,  and  is  reported  as  owning 
56,516  additional  shares  that  represent  certificates  not  in  its 
own  name.^ 

The  United  Electric  Light  and  Power  Company  was  in- 
corporated on  February  3,  1887,  under  the  name  of  "  The 
Safety  Electric  Light  and  Power  Company."  The  com- 
pany's name  was  changed  to  the  present  form  on  November 

1  Maltbie,  Franchises  of  Electrical  Corporations  in  Greater  New 
York,  pp.  44-5. 

2  Public  Service  Commission,  First  District,  Annual  Report  for  iQi^y 
p.  520. 


ELECTRIC  ERANCHISES  IN  NEW  YORK  CITY  [284 


8,  1889.  It  has  acquired  control  through  stock  ownership 
of  the  Ball  Electrical  Illuminating  Company  and  the  Brush 
Electric  Illuminating  Company  of  New  York,  two  dormant 
companies.  It  absorbed  by  merger  the  United  States  Illu- 
minating Company.  According  to  the  report  of  the  com- 
mission the  Consolidated  Gas  Company  of  New  York  is  re- 
corded as  holding  51,139  out  of  53,180  outstanding  shares 
of  the  United  Electric  Light  and  Power  Company,  and  is 
reported  as  owning  1,819  additional  shares  that  represent 
certificates  not  in  its  own  name.^  The  Brush  Electric  Illu- 
minating Company  of  New  York  retains  ownership  of  its 
franchise,  as  does  the  Ball  Electrical  Illuminating  Company. 
The  New  York  Edison  Company  took  over  the  plant  of  the 
Brush  Electric  Illuminating  Company  of  New  York,  and, 
in  accordance  with  an  agreement  renewed  for  ten  years 
from  May  i,  19 14,  continues  to  supply  the  former  consum- 
ers of  the  Brush  Company  with  electric  current. 

The  Long  Acre  Electric  Light  and  Power  Company  was 
incorporated  on  April  24,  1903.  The  franchise  under  which 
it  operates  v/as  originally  granted  to  the  American  Electric 
Manufacturing  Company,  passed  by  various  transfers  to 
Martin  Minturn,  who  sold  it  on  March  21,  1906,  to  the 
Long  Acre  Electric  Light  and  Power  Company.  Although 
the  company  conducts  but  limited  operations,  its  franchise 
territory  legally  extends  throughout  the  borough  of  Man- 
hattan and  at  least  that  part  of  the  borough  of  The  Bronx 
which  is  west  of  the  Bronx  river.  As  its  name  implies,  the 
Bronx  Gas  and  Electric  Company  supplies  both  gas  and 
electricity.  It  was  incorporated  on  August  16,  1893.  The 
Westchester  Lighting  Company,  incorporated  on  November 
5,  1900,  (operates  both  within  the  city  of  New  York  and  out- 
side the  city  limits.  This  study  is  concerned  with  the  city 
operations  only.    The  corporate  history  of  the  company  in- 

'  I'ublic  Service  Commission  Report,  1916,  p.  617. 
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eludes  about  thirty  predecessor  companies/  Three  are  of 
interest  because  of  their  figuring  as  original  grantees  of 
franchises  under  which  the  Westchester  Lighting  Company 
carries  on  its  electric  lighting  business  in  the  city  of  New 
York :  the  Pelham  Bay  Park  Electric  Light,  Power  and 
Storage  Company,  the  Eastchester  Electric  Company,  and 
the  Pelham  Electric  Light  and  Power  Company.  The  pres- 
ent operating  company  holds  all  of  the  capital  stock  of  the 
Pelham  Bay  Park  Electric  Light,  Power  and  Storage  Com- 
pany, and  merged  into  itself  the  Eastchester  Electric  Com- 
pany and  the  Pelham  Electric  Light  and  Power  Company. 
The  Flatbush  Gas  Company  was  incorporated  on  April  2, 
1864.  It  was  originally  incorporated  as  a  gas-light  com- 
pany; but  after  filing  an  amended  certificate  of  incorpora- 
tion allowing  for  the  m.anufacture  and  distribution  of  elec- 
tricity, it  purchased  the  franchise  of  the  Knickerbocker 
Electric  Light  and  Power  Company.  The  Brooklyn  Union 
Gas  Company,  which  owns  the  capital  stock  of  the  Flatbush 
Gas  Company,^  furnishes  to  the  latter  company  the  gas  it 
distributes. 

The  New  York  and  Queens  Electric  Light  and  Power 
Company,  incorporated  on  July  21,  1900,  absorbed  by 
merger  the  New  York  and  Queens  Gas  and  Electric  Com- 
pany, the  Jamaica  Electric  Light  Company,  the  Electric  Illu- 
minating and  Power  Company  of  Long  Island  City,  and  the 
Long  Island  Illuminating  Company.  The  New  York  and 
Queens  Gas  and  Electric  Company  had  absorbed  by  merger 
the  Newtown  Light  and  Power  Company,  the  New  York 
and  Queens  Light  and  Powder  Company,  and  the  Flushing 
Gas  and  Electric  Light  Company.^    According  toi  the  last 

1  Maltbie,  Franchises  of  Electrical  Corporations,  p.  67. 

2  Public  Service  Commission  Report,  1916,  p.  447. 

2  Maltbie,  Franchises  of  Electrical  Corporations,  pp.  123-127. 


26        ELECTRIC  FRANCHISES  IN  NEW  YORK  CITY  [286 


annual  report  of  the  commission,  the  Consolidated  Gas  Com- 
pany of  New  York  is  reported  as  having  stock  control  of 
the  New  York  and  Queens  Electric  Light  and  Power  Com- 
pany. Out  of  the  outstanding  12,500  shares  of  common 
stock  in  191 3,  the  Consolidated  Gas  Company  of  New  York 
held  9,659  ;  and  out  of  the  outstanding  12,500  shares  of  pre- 
ferred stock,  7,612.  4,883  shares  of  preferred  stock,  and 
6,683  oi  common  stock  were  recorded  as  held  by  the  Con- 
solidated Gas  Company  of  New  York  in  1916,  together  with 
3,090  shares  of  preferred  stock  and  3,417  shares  of  com- 
mon stock  owned,  but  representing  certificates  not  in  its 
own  name.  ^ 

The  Queens  Borough  Gas  and  Electric  Company,  incor- 
porated on  May  29,  1902,  absorbed  by  merger  the  Town 
of  Hempstead  Gas  and  Electric  Company  and  the  Queens 
Borough  Electric  Light  and  Power  Company.  The  Queens 
Borough  Electric  Light  and  Power  Company  had  purchased 
the  franchises  of  the  Citizens  Lighting  Company,  and  "cer- 
tain electric  lighting  rights,  held  by  Van  Wyck  Rossiter 
personally."  ^  Van  Wyck  Rossiter  was  the  president  of  the 
Citizens  Lighting  Company. 

The  Richmond  Light  and  Railroad  Company,  as  its  name 
implies,  operates  both  as  a  lighting  company  and  an  electric 
railroad.  Its  name  was  changed  on  August  18,  1902,  from 
that  of  Richmond  Light  Company  to  the  name  it  now 
bears, ^  and  its  corporate  powers  extended  to  include  the 
operation  of  an  electric  railroad.  The  corporate  history  of 
the  electricity  division  of  the  Richmond  Light  and  Railroad 
Company  may,  for  the  purposes  of  this  study,  be  narrowed 
down  to  those  companies  that  were  original  grantees  of  the 
franchises  now  held  by  the  company.     The  Richmond 

^  Public  Service  Commission  Report,  1916,  p.  496. 

^  Maltbie,  franchises  of  Electrical  Corporations,  p.  150. 

3  Report  of  I'uhlic  Service  Commission,  1916,  p.  592. 
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County  Electric  Light  Company  sold  to  the  New  York  and 
Staten  Island  Electric  Company  its  property  and  fran- 
chises/ The  Richmond  Light  and  Railroad  Company  ac- 
quired, in  1902,  the  properties  of  the  New  York  and  Staten 
Island  Electric  Company,  sold  under  foreclosure  proceed- 
ings.- 

The  Brooklyn  Edison  Company,  Inc.,  assumed  its  present 
name  as  recently  as  January  10,  191 9,  having  been  known 
formerly  as  the  Kings  County  Electric  Light  and  Power 
Company.  Since  October  30,  1899,  the  Edison  Electric 
Illuminating  Company  of  Brooklyn  had  operated  the  prop- 
erty of  the  Kings  County  Electric  Light  and  Power  Com- 
pany. By  a  petition  dated  December  2,  19 18,  the  latter 
company  asked  the  public  service  commission  for  permis- 
sion to  merge  into  itself  the  Edison  Electric  Illuminating 
Company  of  Brooklyn  and  to  execute  a  mortgage  to  be 
designated  as  its  general  mortgage  upon  all  its  plant  and 
property;  and  by  a  petition  dated  December  9,  19 18,  it  ap- 
plied for  an  order  to  authorize  it  to  issue  $6,000,000  par 
value  of  the  general  mortgage  gold  bonds,  series  A.  On 
January  27,  191 9,  the  public  service  commission  approved 
the  merger  and  consented  to  the  execution  by  the  Brooklyn 
Edison  Company,  Inc.,  of  a  general  mortgage,  bearing  the 
date  of  January  i,  191 9,  and  on  the  same  date  the  commis- 
sion authorized  the  issuance  of  bonds  to  the  amount  of 
$5,500,000  face  value.  In  giving  the  order  to  merge,  the 
commission  expressly  provided  that  the  permission  of  the 
commission  should  not  be  construed  to  validate  any  invalid 
franchises,  or  revive  any  expired  franchises,  or  change  any 
terms  in  any  franchises,  or  bear  upon  the  rights  of  the 
merged  or  merging  company  in  pending  litigation  affecting 

1  Maltbie,  Franchises  of  Electrical  Corporations,  p.  202. 

2  Report  of  Public  Serzice  Commission,  1916,  p.  592. 


28        ELECTRIC  FRANCHISES  IN  NEW  YORK  CITY  [288 

them.  The  consent  of  the  commission  to  the  general  mort- 
gage was  conditioned  upon  the  prehminary  merging  of  the 
Edison  Electric  Illuminating  Company  of  Brooklyn  into 
the  Brooklyn  Edison  Company,  Inc. ;  the  consent  of  the 
stockholders  of  the  merging  company  to  the  mortgage;  the 
full  right  of  the  commission  to  determine  the  accuracy  of 
statements  set  forth  in  the  mortgage;  and  the  authorization 
by  the  commission  of  any  desired  issuance  of  bonds  by  the 
company  in  pursuance  of  the  terms  of  the  mortgage.^  In 
authorizing  the  issue  of  $5,500,000  face  value  of  principal 
of  bonds  of  the  Brooklyn  Edison  Company,  Inc.,  the  com- 
mission stipulated  that  the  merging  of  the  Edison  Electric 
Illuminating  Company  of  Brooklyn  into  the  petitioning 
company  must  precede  any  issuance  of  bonds ;  that  the  pro- 
ceeds of  the  sale  of  bonds  must  net  the  Brooklyn  Edison 
Company,  Inc.,  at  least  eighty-five  per  cent  of  the  par  value 
of  the  bonds  besides  accrued  interest  on  the  principal,  and 
must  be  used  only  for  the  following  purposes:  ^ 

(1)  To  or  toward  reimbursement  of  moneys  actually  ex- 
pended from  income  of  said  Brooklyn  Edison  Company,  Inc., 
and  said  Edison  Electric  Illuminating  Company  of  Brooklyn 
or  from  said  other  moneys  in  the  treasury  of  said  companies 
for  acquisition  of  property  and  for  extension  and  improve- 
ment of  the  facilities,  plant  and  distributing  system  of  said 
Brooklyn  Edison  Company,  Inc.,  between  October  i,  1912  and 
December  31,  1918    $2,325,000 

(2)  For  the  discharge  or  refunding  of  obligations  of  the 
Brooklyn  Edison  Company,  Inc.,  incurred  by  the  Edison  Elec- 
tric Illuminating  Company  of  Brooklyn  for  the  acquisition  of 
property  or  for  the  construction,  completion,  extension  or  im- 
provement of  said  facilities,  plant  or  distributing  system,  de- 

1  Sec  Order  approvin;:?  mcr^<er  and  consenting  to  mortgage,  and 
Memorandum  upon  granlinK  of  application,  case  no.  2351. 
^  Order  authorizing  issuance  of  bonds,  case  no.  2352,  pp.  3,  4. 
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scribed  below  or  to  any  renewals  thereof  or  substitutes  there- 
for   $2,350,000 

(3)  For  expenses  of  sale  of  bonds  hereby  authorized  and 
to  make  up  the  discount  or  deficiency,  if  any,  in  the  amount 
realized  from  the  sale  to  net  not  less  than  eighty-five  (85) 
per  cent,  of  par  of  the  bonds  sold  for  the  purposes  specified 
in  subdivisions  (i)  and  (2)  of  Section  4,  and  to  be  applied 
pro  rata  for  the  purposes  therein  stated,  not  exceeding  the 
sum  of   $825,000 

The  commission  further  conditioned  its  consent  to  the 
issuance  of  the  bonds  by  limiting  the  application  of  the 
authority  to  issue  to  bonds  issued  by  the  Brooklyn  Edison 
Company,  Inc.,  on  or  before  December  31,  1919;  by  stipu- 
lating that  the  company  keep  full  and  separate  accounts  of 
the  sale  and  disposal  of  the  proceeds  of  the  bonds,  and  sub- 
ject such  records  to  auditing  by  accountants  selected  from 
time  to  time  by  the  commission;  and  by  limiting  the  sum 
allowed  for  the  expense  incurred  in  the  approval,  issuance 
and  sale  of  the  bonds,  and  setting  forth  the  details  expected 
of  the  company  in  establishing  and  maintaining  an  amor- 
tization fund. 

In  the  memorandum  written  by  one  of  the  commissioners 
upon  the  granting  of  the  application  to  merge  and  to  exe- 
cute the  general  mortgage,  attention  is  directed  to  the  ad- 
vantages which  the  merger  will  bring  both  to  the  companies 
and  to  the  city  of  New  York.  The  Edison  Electric  Illu- 
minating Company  of  Brooklyn,  the  operating  company,  has 
continued  to  own  the  greater  part  of  the  distributing  system 
in  the  borough  of  Brooklyn,  even  as  the  Kings  County  Elec- 
tric Light  and  Power  Company  has  kept  ownership  of  the 
large  generating  system;  but  the  business  has  been  con- 
ducted as  a  unified  whole.  The  Edison  Electric  Illuminat- 
ing Company  of  Brooklyn,  having  leased  all  the  property 
and  franchises  of  the  Kings  County  Electric  Light  and 
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Power  Company,  has  been  paying  taxes  and  assessments  on 
its  own  property  and  its  leased  property,  as  well  as  interest 
on  various  bonds  of  the  Kings  County  Electric  Light  and 
Power  Company;  and  has  turned  over  its  net  annual  profits 
to  the  Kings  County  Company.  In  order  to  finance  the 
large  expenditures  called  for  by  the  need  of  additional 
facilities  and  equipment  demanded  by  the  progressively  ex- 
panding business  of  the  electric  system  in  the  borough  of 
Brooklyn,  the  Kings  County  Electric  Light  and  Power 
Company  has  been  issuing  capital  stock  and  debenture 
bonds,  and  has  taken  notes  from  the  Edison  Electric  Illu- 
minating Company  of  Brooklyn  for  that  part  of  the  expen- 
diture attributable  to  the  property  of  the  operating  com- 
pany. In  commenting  upon  the  situation,  the  memorandum 
states :  ^ 

The  multiplication  of  intercorporate  transactions  is  not  only 
uneconomical  but  difficult  in  handling.  The  marketing  of  the 
bonds  of  the  Kings  County  Company  with  the  obligations  of 
the  Edison  Company  as  security  has  not  proven  satisfactory. 
In  order  permanently  to  finance  the  large  improvements  and 
extensions,  the  companies  have  formulated  a  plan  under  which 
the  securities  issued  therefor  shall  be  a  direct  lien  upon  the 

physical  assets  and  not  upon  the  capital  stock  or  notes  

The  merger  will  eliminate  the  maintenance  of  two  separate 
sets  of  accounts  and  the  recording  and  adjustment  of  inter- 
company claims.  One  statement  will  suffice  to  show  the  finan- 
cial condition  of  all  the  properties  owned  or  possessed  or 
operated  by  the  merged  companies.  It  will  also  avoid  the 
difficulty  of  allocating  to  the  individual  companies'  properties 
the  expenditures  made.  The  securities  issued  will  be  secured 
directly  by  the  property  instead  of  by  obligations,  and  many 
features  of  holding  company  entanglements  will  be  eliminated. 

1  Krackc,  Memorandum  upon  granting  of  application  to  merge  and 
execute  a  general  mortgage,  case  no.  2351,  pp.  2,  3. 


291] 


THE  ELECTRIC-LIGHTING  COMPANIES 


31 


The  memorandum  referred  to  the  objections  made  by  the 
corporation  counsel  of  the  city  of  New  York  to  the  grant- 
ing of  the  appHcation  to  merge,  and  stated  the  city's  con- 
tention 

That  any  consent,  approval  or  order  granted  by  the  Commis- 
sion would  be  a  recognition  by  the  Commission  of  the  exist- 
ence of  franchise  rights  whose  validity  was  questioned  and 
would  prejudice  the  rights  asserted  by  the  city  and  citizens 
thereof  in  certain  litigation  which  is  pending  and  in  which  the 
validity  of  the  franchise  claimed  and  exercised  by  the  com- 
panies was  contested.^ 

Replying  to  these  objections,  the  memorandum  said : 
"  By  the  express  provisions  of  Section  15  of  the  Stock  Cor- 
porations Law  the  merger  cannot  in  any  way  change  the 
estate,  property,  rights,  privileges  and  franchises  of  the 
merged  corporation." 

The  memorandum  calls  particular  attention  to  the  prob- 
able embarrassment  that  would  ensue  in  the  operations  of 
the  companies  if  they  were  not  allowed  tO'  change  their  cor- 
porate form  by  merger  so  as  to  be  able  to  finance  success- 
fully the  expenditures  of  the  past  and  the  present  called  for 
by  the  need  of  serving  the  community.    It  further  stated :  ^ 

At  the  hearing,  it  was  stated  by  the  Counsel  for  the  com- 
panies that  the  City  would  be  financially  benefited  by  the 
merger.  Under  the  franchise  granted  by  the  City  of  Brooklyn 
to  the  Kings  County  Electric  Light  and  Power  Company, 
which  became  effective  June  26,  1894,  the  company  was  obli- 
gated to  pay  the  City  one  per  cent,  of  its  gross  receipts  or 
revenues  derived  from  whatsoever  source  for  the  six  months 
preceding.  Under  the  dual  corporate  organization  the  gross 
receipts  of  the  Kings  County  Electric  Light  and  Power  Com- 


1  Kracke,  Memorandum  upon  granting  application  to  merge,  p.  3. 
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pany  consisted  of  the  moneys  paid  by  the  Edison  Company  to 
the  Kings  County  Company  after  the  operating  expenses  and 
taxes  and  other  charges  of  the  Edison  Company  had  been  paid. 
Upon  effecting  the  merger,  it  was  stated  to  be  the  intention 
of  the  new  company  to  pay  the  one  per  cent,  on  the  gross 
income  of  the  merging  company,  which  will  be  much  greater 
than  the  income  of  the  Kings  County  Company. 

In  a  more  appropriate  connection  hereafter  ^  each  fran- 
chise in  the  system  of  the  Brooklyn  Edison  Company,  Inc., 
is  discussed  as  to  the  matter  of  transfers.  This  discussion 
completes  the  corporate  history  of  the  company. 

Mention  should  be  made,  in  passing,  of  the  Consolidated 
Telegraph  and  Electrical  Subway  Company  and  the  Em- 
pire City  Subway,  Limited.^  The  New  York  Edison  Com- 
pany has  stock  control  of  the  Consolidated  Telegraph  and 
Electrical  Subway  Company,  a  company  incorporated  on 
December  26,  1885,  for  constructing  and  operating  subways 
for  electrical  conductors  in  the  city  of  New  York,  and  own- 
ing the  subways  in  the  boroughs  of  Manhattan  and  The 
Bronx  which  are  used  for  high-tension  electric  light  ,and 
power  purposes.  The  control  of  the  Empire  City  Subway 
Company,  Limited,  a  company  incorporated  on  July  12, 
1890,  and  carrying  on  the  business  of  constructing  and 
leasing  subways  for  low-tension  electrical  conductors  in  the 
boroughs  of  Manhattan  and  The  Bronx,  has  been  acquired 
by  the  New  York  Telephone  Company  through  majority 
ownership  of  its  capital  stock. 

Attention  may  next  be  directed  to  the  subject  of  the 
special  franchises  of  the  several  companies. 

By  the  enactment  of  chapter  712  of  the  laws  of  1899, 
special  franchises  were  made  taxable  property.  The  chap- 
ter became  a  law  with  the  approval  of  the  governor  on  May 

^  Sec  ch.  iv. 

^'  RcJ'orl  of  Public  Service  Commission,  1916,  pp.  420,  441. 
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26,  1899.  It  was  an  act  to  amend  the  tax  law,  in  relation 
to  the  taxation  of  public  franchises  as  real  property.  Sub- 
division three  of  section  two  of  the  tax  law  was  amended 
to  read  : 

The  terms  land,  real  estate,  and  real  property,  as  used  in  this 
chapter,  include  the  land  itself  above  and  under  water,  all 
buildings  and  other  articles  and  structures,  substructures  and 
superstructures,  erected  upon,  under  or  above,  or  affixed  to 
the  same ;  ....  all  supports  and  inclosures  for  electrical  con- 
ductors and  other  appurtenances  upon,  under,  and  above 
ground ;  all  surface,  under  ground  or  elevated  railroads,  in- 
cluding the  value  of  all  franchises,  rights  or  permission  to 
construct,  maintain,  or  operate  the  same  in,  under,  above,  on 
or  through,  streets,  highways,  or  public  places ;  ...  all  mains, 
pipes  and  tanks  laid  or  placed  in,  upon,  above  or  under  any 
public  or  private  street  or  place  for  conducting  steam,  heat, 
water,  oil,  electricity  or  any  property,  substance  or  product 
capable  of  transportation  or  conveyance  therein  or  that  is  pro- 
tected thereby,  including  the  value  of  all  franchises,  rights,  au- 
thority or  permission  to  construct,  maintain,  or  operate,  in, 
under,  above,  upon  or  through,  any  streets,  highways,  or 
public  places,  any  mains,  pipes,  tanks,  conduits,  or  wires,  with 
their  appurtenances,  for  conducting  water,  steam,  heat,  light, 
power,  gas,  oil,  or  other  substance,  or  electricity  for  telegraphic, 
telephonic  or  other  purposes  ....  A  franchise,  right,  author- 
ity or  permission  specified  in  this  subdivision  shall  for  the 
purpose  of  taxation  be  known  as  a  special  franchise.  A  special 
franchise  shall  be  deemed  to  include  the  value  of  the  tangible 
property  of  a  person,  co-partnership,  association  or  corpora- 
tion situated  in,  upon,  under  or  above  any  street,  highway,  pub- 
lic place  or  public  waters  in  connection  with  the  special  fran- 
chise. The  tangible  property  so  included  shall  be  taxed  as  a 
part  of  the  special  franchise. 

The  first  assessment  under  the  new  law  was  made  in 
1900.    The  following  table  shows  the  assessed  valuation, 
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by  boroughs,  as  fixed  by  the  state  board  of  tax  commis- 
sioners, of  the  special  franchises  of  the  city  of  New  York 
from  1900  to  1918  inclusive/ 

Assessed  Valuations  of  Special  Franchises  from  1900  to  1918 


Year             Manhattan  The  Bronx  Brooklyn 

1900  $166,763,669  $7,272,249  $39,250,552 

190 1                 160,954,387  7,466,283  35,084,220 

1902                 167,169,240  9,071,700  37,522,490 

1903                 177,447,700  9,573,100  41,124,700 

1904                 189,944,100  10,791,600  43,790,950 

1905                 228,054,000  14,117,000  52,206,950 

1906                268,565,750  13,992,000  68,787,750 

1907                 336,346,500  21,521,000  95,311,300 

1908                 346,569,200  23,610,300  103,900,150 

1909                 334,299,800  23,209,400  98,976,500 

1910                 328,012,100  20,076,100  100,218,200 

191 1                 324,651,100  27,443,600  109,940,300 

1912                 277,836,600  23,305,400  94,615,990 

1913                 297,674,923  24,741,625  98,440,849 

1914                282,194,094  26,147,758  78,261,638 

191 5                265,340,985  25,010,258  73,017,854 

1916                280,248,618  32,053,720  91,107,508 

191 7                302,494,867  35,939,013  94,532,547 

1918               282,825,592  32,097,927  92,659,654 

Year                  Queens  Richmond  Total 

1900  $4,036,817  $2,356,064  $219,679,351 

1901                    5,768,494  2,060,810  211,334,194 

1902                   5,264,900  1,591,825  220,620,155 

1903                   5,528,000  1,510,825  235,184,325 

1904                   5,496,600  1,498,200  251,521,450 

1905                   6,232,600  1,583,000  302,193,550 

1906                   8,333,300  1,800,500  361,479,300 

1907                  11,698,700  1,977,500  466,855,000 

1908                  15,902,070  2,508,750  492,490,470 

1909                  14,876,700  2,639,500  474,001,900 

1910                  14,917,800  2,185,400  465,409,600 

1911                  16,400,400  2,582,700  481,018,100 

1912                  15,031,989  2,358,780  413,148,799 

1913                  15,428,524  2,575,660  438,861,581 


1  Report  of  Taxes  and  Assessments  of  the  City  of  New  York,  1918, 
p.  24. 
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{Continued) 

Year  Queens  Richmond  Total 

1914   15,446,039  ^^Zl^^l^^  404,420,311 

191 5   14,288,994  2,314,979  379,973,070 

1916   18,786,164  3,156,652  425,352,662 

1917   24,436,374  4,164,844  461,567,645 

1918   27,479,195  4,411,730  439,474,098 


By  a  search  through  the  annual  records  of  the  depart- 
ment of  taxes  and  assessments  in  the  city  of  New  York, 
figures  showing  the  special  franchise  assessments  of  the 
electric-lighting  companies  may  be  obtained.  The  figures 
presented  here  are  for  the  years  191 5  to  1918  inclusive. 
The  Queens  Borough  Gas  and  Electric  Company  and  the 
Westchester  Lighting  Company  operate  both  within  and 
outside  the  city  limits,  but  the  assessed  valuations  given 
below  are  for  New  York  City  only.  In  the  case  of  the 
Richmond  Light  and  Railroad  Company,  the  valuation  of 
the  special  franchise  is  not  divided  between  the  electric  and 
railroad  divisions,  but  covers  both  divisions.  Although  a 
company  may  be  operating  in  more  than  one  borough,  the 
amount  shown  in  the  table  covers  its  special  franchise  as- 
sessment throughout  the  complete  area  of  operation.  Nat- 
urally, it  is  the  Edison  Electric  Illuminating  Company  of 
Brooklyn,  and  not  the  Brooklyn  Edison  Company,  Inc., 
which  is  listed,  because  it  was  in  the  year  191 9  that  the 
former  company  was  merged  into  the  Kings  County  Electric 
Light  and  Power  Company,  the  name  of  which  became  the 
Brooklyn  Edison  Company,  Inc.  As  has  been  indicated  in 
the  merger  case,  the  Edison  Electric  Illuminating  Company 
of  Brooklyn,  as  the  operating  company,  paid  the  taxes  of 
the  lessor  company,  the  Kings  County  Electric  Light  and 
Power  Company.  The  latter  company,  therefore,  is  not 
found  in  the  list.  The  situation  is  different,  however,  with 
the  other  company  in  the  system,  the  Amsterdam  Electric 
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Light,  Heat  and  Power  Company.  Although  not  operating, 
it  is  assessed  separately.  Finally,  the  Brush  Electric  Illu- 
minating Company  of  New  York,  although  not  operating, 
comes  in  for  its  own  special  franchise  assessment,  apart 
from  that  of  the  United  Electric  Light  and  Power  Com- 
pany. 

Special  Franchise  Valuations  of  Electric  Lighting  'Companies  in 
Assessments  from  1915  to  1918 

Name  of  Year 

Company  1915  1916  1917  1918 

New  York 

Edison  $42,795,480        $45,165,700        $62,905,400  $53,646,950 

Company. 

United 
Electric 

Light  and         6,956,950  9,997,500         10,105,000  7,120,000 

Power  Com- 
pany. 

Long  Acre 
Electric 

Light  and  91,000  93,ooo  94,000  95,ooo 

Power  Com- 
pany. 

Bronx  Gas 

and  Elec-  364,000  423,200  427,800  404,550 

trie  Com- 
pany. 

Westchest- 
er Light- 
ing Com-  445,900  460,000  558,000  595,200 
pany. 

Edison  Elec- 
tric Illu- 
minating 
Company  of 

BrfK;klyn.  12,849,200  18,292,360  19,065,000  19,270,000 

Flatbusli  Cas 

Company.  1,257,620  1,271,440  2,325,000  1,880,000 
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Special  Franchise  Valuations  of  Electric  Lighting  Companies  in 
Assessments  from  1915  to  1918  {Continued) 

Name  of  Year 

Company  igi5  1916  1917  1918 

New  York  and 

Queens  Elec- 
tric Light  712,000  1,677,850  4,009,700  4,405,500 
and  Power 
Company. 
Queens  Bor- 
ough Gas 

and  Elec-  178,000  411,180  411,180  411,180 

trie  Com- 
pany. 
Richmond 

Light  and  578,500  890,000  1,424,000  1,424,000-. 

Railroad 
Company. 
Brush  Elec- 
tric Illu- 
minating 273,000  279,000  282,000  4i8,ooOi< 
Company  of 
New  York. 
Amsterdam 
Electric 

Light,  Heat  54,600  74,520  102,300  103,400^ 

and  Power 

Company. 

Total  $66,556,250        $79,035,750      $101,709,380  $89,773,780 

The  table  shows  that  the  greatest  valuation  is  placed  upon 
the  special  franchises  of  the  New  York  Edison  Company. 
Next  in  order  of  importance  come  the  Edison  Electric 
Illuminating  Company  of  Brooklyn  and  the  United  Elec- 
tric Light  and  Power  Company.  If  the  year  1918  be  con- 
sidered exclusively,  the  New  York  Edison  Company  was 
assessed  59.7%  of  the  total  for  that  year;  the  Edison 
Electric  Illuminating  Company  of  Brooklyn,  21.4%  and 
the  United  Electric  Light  and  Power  Company,  7.9%. 
Further,  if  the  totals  compiled  in  the  table  be  compared 
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with  the  totals  for  the  same  years  in  the  preceding  table,  it 
appears  that  in  191 5  the  special  franchise  valuation  of  the 
electric-lighting  companies  of  the  city  of  New  York  was 
17.5%  of  the  total  valuation  of  all  the  special  franchises  in 
the  city;  in  1916,  18.5%;  in  1917,  22.0%;  and  in  1918 
20.4%. 

What  part  of  the  valuation  placed  by  the  state  tax  com- 
mission upon  the  special  franchises  of  the  electric-lighting 
companies  of  the  city  of  New  York,  is  adjudged  by  it  to 
belong  to  the  intangible  element  of  the  special  franchises; 
i.  e.,  the  right  to  occupy  the  streets?  The  total  valuation, 
as  is  indicated  by  the  definition  of  a  special  franchise,  in- 
cludes a  value  placed  upon  tangible  property  and  a  value 
placed  upon  intangible  property.  What  is  the  valuation 
placed  upon  the  intangible  property?  The  state  tax  com- 
missioners are  not  required  by  law  to  follow  any  definite 
rule  in  ascertaining  the  value  of  special  franchises;  but 
where  they  determine  the  value  of  the  intangible  element 
of  the  special  franchise  by  the  application  of  the  rule  of  net 
earnings,  they  are  following  the  method  of  capitalizing  the 
net  earnings  in  order  to  ascertain  the  value  of  the  intangible 
right.  This  rule  of  net  earnings  was  approved  by  the  court 
of  appeals  in  the  Jamaica  Water  Supply  case.^  The  method 
was  to  deduct  from  gross  earnings  the  operating  and  main- 
tenance expenses  ^  and  a  fair  return  on  the  amount  invested 
in  tangible  property  used  in  connection  with  the  franchise. 
The  remainder  was  considered  as  the  profits  due  tO'  the  ex- 
ercise of  the  special  franchise.  These  profits,  or  net  earn- 
ings, were  capitalized  at  a  rate  of  one  per  cent  higher  than 
the  rate  allowed  on  the  investment  in  the  tangible  prop- 
erty; and  the  result  was  taken  as  the  value  of  the  intangible 

^  Jamaica  Water  vSiipply  Company  v.  Tax  Commissioners,  128  N.  Y. 
App.  Div.,  13. 

^Allowance  for  depreciation  is  made. 
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element  of  the  special  franchise.  The  full  value  of  the 
special  franchise  was  obtained  by  adding  to  the  capitalized 
net  earnings  the  present  value  of  the  tangible,  special  fran- 
chise property  in  streets,  highways,  and  public  places. 
Since,  however,  the  courts  had  ruled  that  special  franchises 
be  not  assessed  for  the  purposes  of  taxation  at  a  higher 
percentage  of  value  than  that  placed  upon  real  estate  by  the 
local  assessors,  the  full  valuation  of  the  special  franchise 
was  equalized.  The  equalized  valuation  has  the  same  ratio 
to  the  full  valuation  as  has  the  assessed  value  of  local  real 
estate  to  the  full  valuation  of  that  real  estate.  The  current 
tax  rate  is  applied,  then,  to  the  equalized  value  of  the  special 
franchise. 

The  operation  of  the  net-earnings  rule  is  shown  in  the 
case  of  People  ex  rel.  Union  Railway  of  New  York  City 
V.  the  State  Board  of  Tax  Commissioners,  although  in  this 
instance  the  capitalization  of  net  earnings  is  at  the  same 
rate  as  the  rate  of  return  allowed  on  the  tangible  property :  ^ 

Gross  revenue  from  fares   $1,987,343.29 

Other  income  including 

Rent  of  equipment    $1,236.00 

Adv.  in  cars    28,650.00 

Rent  of  tracks   3i,Si7.i3 

Car  and  station  privileges    4947 

Sale  of  power   2,555.95 

Interest    71576 


64,724.31 


Total  gross  earnings  ... 
Less  operating  expenses 


$2,052,067.60 
1,232,595.97 


Net  income  from  transportation 
Less  taxes  and  other  expenses  . , 


$819,471.63 
82,319.12 


$737,152.51 


1  The  Nezv  York  Law  Journal,  April  17,  1913. 
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Less  6%  return  on  the  amount  of  relator's 
entire  property  used  in  operation,  including 

(1)  Property  in  the  streets    $1,636,738.89 

(2)  Property  outside  streets    905,026.89 

(3)  Real  estate   418,600.00 

$2,960,365.78  177,621.68 
$559,530.73 

Less  depreciation  fund    151,366.18 

Net  earnings  attributable  to  special  franchise   $408,164.55 

Latter  capitalized  at  6%  is  the  value  of  the  intangible  right,  or  $6,802,742.50 
Add  value  of  tangible  property   1,636,738.89 

$8,439,481.39 

Equalize  at  90%,  gives    7,595,533-25 

The  year  19 18  is  selected  as  the  period  for  which  to  de- 
termine the  valuation  placed  by  the  state  tax  commission 
upon  the  intangible  element  of  the  special  franchises  under 
which  the  electric-lighting  companies  of  the  city  of  New 
York  are  operating.  The  data  used  herein  have  been  ob- 
tained from  the  annual  records  of  the  department  of  taxes 
and  assessments  in  the  city,  from  reports  of  the  electric- 
lighting  companies  to  the  public  service  commission  for  the 
first  district  (which  contain  certain  data  taken  from  the 
reports  made  by  the  companies  to  the  state  tax  commis- 
sion), and  from  letters  from  the  state  tax  commission  itself. 
Through  the  courtesy  of  the  state  tax  department,  there 
were  obtained  twO'  sets  of  valuations  covering  the  special 
franchise  assessments  of  the  ten  electric-lighting  companies 
for  the  year  1918,  one  set  showing  the  full  valuation  and 
the  other  the  equalized  assessment.  By  a  search  through 
the  annua]  records  of  the  department  of  taxes  and  assess- 
ments for  1918,  the  part  of  the  assessment  falling  upon  the 
company  in  each  of  the  l)oroughs  in  which  it  was  operating 


301  ]  THE  ELECTRIC-LIGHTING  COMPANIES  41 

was  found.  In  the  reports  of  the  companies  to  the  public 
service  commission  for  the  first  district  were  Hsted  the  pres- 
ent value  of  the  tangible  property  in  streets,  highways,  and 
public  places;  in  other  words,  the  companies'  estimate  of 
the  present  value  of  the  tangible  element  of  the  special 
franchise.  In  order  to  arrive  at  the  valuation  placed  upon 
the  intangible  element  of  the  special  franchise,  we  subtract 
from  the  full  valuation  of  the  special  franchise  the  present 
value  of  the  tangible  property  in  streets,  highways,  and 
public  places.  '  ; 

While  it  is  of  interest  to  obtain  the  approximate  valua- 
tion placed  upon  the  intangible  element  of  the  special  fran- 
chises under  which  the  electric-light  companies  are  operat- 
ing, it  must  be  emphasized  that  the  result  is  only  an  approx- 
imation. The  state  tax  commissioners  take  into'  account,  in 
respect  to  earnings  and  operating  expenses  connected  with 
the  net-earnings  rule,  information  frequently  submitted  by 
the  companies  subsequent  tO'  the  date  of  the  report  made  to 
the  public  service  commission.  This  information  is  not  in- 
cluded in  the  calculations  herewith  made  in  order  to  arrive 
at  the  valuation  of  the  intangible  element.  Moreover,  the 
state  tax  commissioners  do  not  concede  that  a  company  is 
justified  in  reporting  the  same  figures  for  cost  of  reproduc- 
tion as  for  present  value.  Many  of  the  companies  appear 
to  hold  that  the  present  value  of  the  property  in  streets, 
highways,  and  public  places  is  the  same  as  the  reproduction 
cost.  The  state  tax  commissioners  arrive  at  the  present 
value  of  the  tangible  property  of  these  companies  by  de- 
ducting the  accrued  depreciation  from  the  reported  repro- 
duction cost;  and  they  use  that  present  value  in  the  net- 
earnings  rule,  both  as  a  basis  for  return  and  as  the  tangible 
element  in  the  special  franchise  valuation.  Therefore,  the 
result  obtained  by  deducting  from  the  full,  special  franchise 
valuation  the  present  value  of  the  tangible  property  as  re- 
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ported  by  the  companies,  will  be  less  than  the  actual,  intan- 
gible value  as  determined  by  the  state  tax  department.  The 
difference  will  be  equivalent  to  the  amount  of  deprecia- 
tion taken  by  the  department  but  not  conceded  by  all  the 
companies.  However,  the  plan  which  has  been  outlined  as 
the  one  to  be  used  in  ascertaining  the  valuation  placed  upon 
the  right  to  occupy  the  streets,  is  correct;  and  we  proceed 
to  find  the  valuation  of  the  intangible  element  of  the  special 
franchises  by  taking  the  difference  between  the  full  valua- 
tion of  the  special  franchises  and  the  present  value,  as  re- 
ported by  the  companies,  of  the  tangible  property  in  streets, 
highways,  and  public  places. 

The  1918  special  franchise  valuations  are  based  on  re- 
ports of  the  companies  to  the  tax  commission  for  the  year 
ended  December  31,  19 16,  with  property  valuation  as  of  the 
same  date.  That  date  was  given  in  the  records  filed  with 
the  public  service  commission,  both  as  to  the  time  of  report 
to  the  tax  commission  and  the  date  as  to  which  valuation 
was  made,  in  the  case  of  the  United  Electric  Light  and 
Power  Company,  the  Bronx  Gas  and  Electric  Company, 
and  the  New  York  and  Queens  Electric  Light  and  Power 
Company.  No  report  was  found  among  the  recoTds  of  the 
public  service  commission  intervening  between  the  two  val- 
uations of  October  i,  19 16,  and  October  i,  191 7,  filed  by  the 
Edison  Electric  Illuminating  Company  of  Brooklyn.  The 
valuation  of  the  former  date  is  selected.  The  New  York 
Edison  Company  and  the  Flatbush  Gas  Company  stated 
June  30,  1 91 6,  both  as  the  date  of  report  to  the  tax  com- 
mission and  the  date  as  to  which  valuation  was  made;  and 
they  appear  tO'  have  filed  nothing  further  with  the  public 
service  commission  till  the  record  which  gives  December 
31,  191 7,  as  both  the  date  of  report  to  the  tax  commission 
and  that  of  valuation.  The  amount  stated  for  June  30, 
1916,  is  therefore  taken.    Li  the  case  of  the  Richmond 
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Light  and  Railroad  Company  and  the  Queens  Borough  Gas 
and  Electric  Company  the  earlier  records  note  September 
30,  1 91 6,  as  the  date  of  report  to  the  tax  commission,  and 
June  30,  1 91 6,  as  the  date  of  valuation;  and  the  later 
records  indicate  that  a  report  to  the  tax  commission  was 
made  by  the  Richmond  Light  and  Railroad  Company  on 
October  15,  191 7,  with  respect  to  valuation  of  June  30, 
19 1 7,  and  by  the  Queens  Borough  Gas  and  Electric  Com- 
pany on  December  31,  191 7,  both  as  to  the  date  of  the  re- 
port to  the  tax  commission  and  the  date  as  to  which  valua- 
tion was  made.  For  both  those  companies  the  valuation  of 
June  30,  191 6,  is  selected.  The  Long  Acre  Electric  Light 
and  Power  Company  did  not  report  any  estimated  values  of 
its  property  for  purposes  of  its  taxation  to  the  public  service 
commission  for  the  first  district  in  the  report  for  the  year 
vended  December  31,  1916,  for  the  reason  that  in  that  year 
the  commission  began  supplying  the  company  with  a  copy 
of  the  report  form  used  by  the  second  district  commission 
for  class  C  (small)  companies.  This  report  form  contains 
no  inquiries  with  regard  to  estimated  values  of  the  com- 
pany's property  for  purposes  of  taxation.  However,  the 
•company  did  report  to  the  public  service  commission  in 
191 5,  giving  the  estimated  value  of  its  tangible  property  in 
;streets,  highways,  and  public  places,  and  stating  June  30, 

191 5,  as  the  date  of  report  to  the  tax  commission  and  as 
the  date  as  to  which  valuation  was  made.  Accordingly,  the 
valuation  of  June  30,  191 5,  will  be  used  in  estimating  the 
valuation  of  the  intangible  element  of  the  special  franchises 
of  the  company  for  the  year  191 8.  By  consulting  the  special 
franchise  assessments  of  this  company  from  1915  to  1918 
inclusive,  it  will  be  seen  that  no  great  variation  is  manifest. 
In  191 5  the  special  franchise  valuation  was  $91,000;  in 

1916,  $93,000;  in  1917,  $94,000;  and  in  1918,  $95,000. 
However,  the  departure  from  accuracy,  by  taking  the  191 5 
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instead  of  the  191 6  report  on  which  to  base  the  special 
franchise  valuation  of  191 8,  is  clearly  indicated. 

The  United  Electric  Light  and  Power  Company  reports 
the  same  figures  for  cost  of  reproduction  as  for  present 
value,  namely,  $3,700,000.  This  figure  does  not  include  the 
property  of  the  Brush  Electric  Illuminating  Company  of 
New  York.  The  following  companies  pursue  the  same 
policy:  the  Flatbush  Gas  Company,  present  value  of  prop- 
erty in  streets,  highways,  and  public  places,  $1,751,561.67; 
the  New  York  and  Queens  Electric  Light  and  Power  Com- 
pany, $2,432,661.08;  and  the  New  York  Edison  Company, 
$20,165,587.  In  the  case  of  the  Bronx  Gas  and  Electric 
Company,  the  reproduction  cost  is  not  reported,  and  the 
present  value  is  placed  at  $596,678.  Four  companies,  how- 
ever, evidently  allow  for  depreciation.  The  Edison  Elec- 
tric Illuminating  Company  of  Brooklyn  reports  $12,757,678 
as  the  reproduction  cost  of  its  tangible,  real  property  in 
streets,  highways,  and  public  places,  and  $6,378,839  as  the 
present  value.  Neither  amount  includes  the  special  fran- 
chise property  of  the  Amsterdam  Electric  Light,  Heat  and 
Power  Company,  but  both  include  that  of  the  lessor  com- 
pany, the  Kings  County  Electric  Light  and  Power  Com- 
pany. The  Queens  Borough  Gas  and  Electric  Company 
lists  the  reproduction  cost  at  $380,570.50,  and  the  present 
value  at  $189,434.37.  The  Richmond  Light  and  Railroad 
Company  estimates  the  former  at  $2,038,190  and  the  latter 
at  $1,306,640.  In  its  report  to  the  public  service  commis- 
sion for  the  year  ended  June  30,  19 16,  concerning  its  trans- 
portation operations,  the  Richmond  Light  and  Railroad 
Company  evidently  reported  as  the  valuation  of  its  property 
for  purposes  of  taxation,  not  the  figures  rendered  to  the 
state  tax  commission,  but  certain  book  value  "  figures  as 
of  June  30,  1916;  whereas  in  its  report  to  the  public  service 
commission  covering  its  electric  light,  heat  and  power  oper- 
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ations  for  the  year  ended  December  31,  191 6,  it  included 
the  figures  rendered  to  the  state  tax  commission,  the  date 
as  of  which  valuation  was  made  being  June  30,  191 6,  and 
the  date  of  the  report  to  the  tax  commission  being  Sep- 
tember 30,  191 6.  The  Long  Acre  Electric  Light  and  Power 
Company  records  $1,331.87  as  the  reproduction  cost,  and 
$998.74  as  present  value. 

The  table  which  sets  forth  the  special  franchise  valua- 
tions of  the  electric-lighting  companies  from  191 5  to  1918 
reveals  that  the  New  York  Edison  Company  is  listed  in 
1 918  at  $53,646,950,  and  the  United  Electric  Light  and 
Power  Company  at  $7,120,000.  The  annual  records  at  the 
-department  of  taxes  and  assessments  contain  the  amount 
attributable  to  the  different  boroughs.  Thus  the  New  York 
Edison  Company  is  recorded  at  $47,690,000  in  Manhattan, 
$5,928,750  in  The  Bronx,  and  $28,200  in  Brooklyn;  and 
the  United  Electric  Light  and  Power  Company  has  a  special 
franchise  valuation  of  $6,887,500  in  Manhattan,  and  $232,- 
500  in  The  Bronx.  It  must  not  be  assumed  from  these 
figures  that  the  first  company  has  a  general  distributing 
•system  for  electric  lighting  in  the  borough  of  Brooklyn, 
nor  the  latter  company  one  in  the  borough  of  The  Bronx. 
Investigation  revealed  that  the  Brooklyn  assessment  of  the 
New  York  Edison  Company  was  due  to  ownership  by  the 
company  of  cables  on  Brooklyn  Bridge ;  and  that  the  assess- 
ment in  The  Bronx  with  reference  to  the  United  Electric 
Light  and  Power  Company  was  the  result  of  the  fact  that 
in  1918  the  company  undertook  to  supply  current  to  the 
New  York,  New^  Haven  and  Hartford  Railway. 

The  figures  of  the  Bronx  Gas  and  Electric  Company  ap- 
pear to  be  anomalous.  The  valuation  of  its  tangible  prop- 
erty in  streets,  highways,  and  public  places  which  it  re- 
ported to  the  state  tax  commission  is  $596,678,  whereas  the 
full  valuation  of  the  tangible  and  intangible  elements,  be- 
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fore  equalization,  is  only  $435,000.  It  would  probably  be 
incorrect  to  assume  that  none  of  this  $435,000  valuation  is 
applicable  to  the  intangible  element.  The  company  has  en- 
deavored to  have  its  gas  rate  increased  from  $1.00  to  $1.50 
per  1000  cubic  feet  of  gas.  For  the  calendar  year  191 6,  it 
reported  to  the  public  service  commission,  as  the  gas  oper- 
ating income  applicable  to  corporate  property,  $45,952.50; 
and  for  the  calendar  year  19 17,  it  reported  only  $8,188.98 
(the  original  figure  subsequently  corrected  to  an  amount 
several  hundred  dollars  less).  It  would  appear  under  the 
circumstances  that  in  any  valuations  reported  by  itself,  it 
might  be  expected  to  report  figures  that  would  at  least 
equal  cost  or  book  value  in  order  to  have  the  size  of  the 
rate  base  as  large  as  possible.  On  the  other  hand,  if  the 
above  $8,188.98,  or  the  corrected  figure,  really  fairly  repre- 
sents the  income  applicable  to  its  total  gas-property  invest- 
ment, than  the  valuation  o^f  the  company's  tangible  gas 
property  in  streets,  highways,  and  public  places,  after 
proper  allowance  has  been  made  for  the  real  estate  outside 
of  streets  when  such  valuation  is  based  on  income,  may 
very  properly  be  taken  at  a  figure  much  less  than  its  cost 
or  book  value. 

Although  the  Westchester  Lighting  Company  filed  cer- 
tain data  in  19 16  with  the  public  service  commission  for 
the  first  district  regarding  its  operations  in  the  city  of  New 
York,  it  appears  not  to  have  recorded  the  present  value  of 
its  tangible  property  in  streets,  highways,  and  public  places 
in  the  city.  The  company  is  listed  in  the  last  annual  report 
of  the  public  service  commission  as  a  second  district  com- 
pany. Consequently,  the  figures  representing  the  separate 
valuation  of  the  tangible  and  the  intangible  part  of  the 
special  franchises  in  the  totals  in  the  table,  are  exclusive  of 
the  Westchester  Lighting  Company. 

It  has  been  pr)intcd  out  that  the  special  franchise  valua- 
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tions  listed  in  the  annual  records  of  the  department  of  taxes 
and  assessments  represent  equalized,  not  full,  valuations. 
The  official  equalization  ratios  for  the  counties  comprising 
the  city  of  New  York,  for  the  years  19 14  to  191 7  in- 
clusive, are  given  in  the  table  below/ 

igi4         1915         1916  1917 


New  York   91  93  94  94 

Bronx    91  92  93  93 

Kings    91  92  93  93 

Queens    89  89  89  89 

Richmond   89  89  89  89 


The  table  will  now  be  shown  which  sums  up  the  long 
analysis  regarding  the  valuation  placed  upon  the  intangible 
element  or  part  of  the  special  franchises  of  the  ten  operat- 
ing companies  of  the  city  of  New  York.  Through  the 
courtesy  of  the  state  tax  commission,  figures  showing  the 
exact,  full  valuation  of  the  special  franchises  were  ob- 
tained. 


Valuation  of  Intangible  Element  of  Special  Fil\nchises  of  Electric 
Lighting  Companies  of  New  York  City  in  1918 


Companies 


New  York 
Edison  Co.  . 
Edison 
Electric 
Illumi- 
nating Com- 
pany of 
Brooklyn  . . 


Equalized 
valuation 
of  special 
franchise 


Full  valu- 
ation of 
special 
franchise 


Valuation 
of  tangi- 
ble part 
of  special 
franchise 


$53,<^46,95o     $56,605,000  $20,165,587 


Valuation  of 
intangible 
part  of 
special 
franchise 

$36,439,413 


19,270,000  20,500,000 


6,378,839 


14,121,161 


1  Report  of  the  Mayor's  Advisory  Commission  on  Administration  of 
the  Tax  Law,  submitted  December  20,  1917,  p.  5. 
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Valuation  of  Intangible  Element  of  Special  Franchises  of  Electric 

Lighting  Companies  of  New  York  City  in  1918  {Concluded) 
Companies        Equalised      Full  valu-      Valuation  Valuation  of 

valuation       ation  of         of  iangi-  intangible 
of  special     special  hie  part  part  of 

franchise      franchise       of  special  special 

franchise  franchise 

United 
Electric 
Light  and 

Power  Co.  ...     7,120,000        7,500,000        3,700,000  3,800,000 
New  York  and 
Queens  Electric 
Light  and 

Power  Co.  ...  4,405,000  4,950,000  2,432,661.08  2,517,338.92 
Flatbush 

Gas  Co   1,880,000        2,000,000        1,751,561.67  248,438,33 

Richmond 
Light  and 
Railroad 

Co   1,424,000        1,600,000        1,306,640  293,360 

Queens  Bor- 
ough Gas 
and  Electric 

Co   411,180  462,000  189,434.37  272,565.63 

Long  Acre 
Electric 
Light  and 

Power  Co.  ...         9S,ooo  100,000  998.74  99,001.26 
Bronx  Gas 
and  Elec- 
tric Co                   404,550          435,000          596,678  —161,678 

Westches- 
ter Light- 
ing Co   595,200  640,000 

Total    $89,251,880  $94,792,000     $36,522,399.86  $57,629,600.14 

The  sum  total  of  the  full  valuation  of  all  the  special 
franchises  of  the  companies,  after  a  deduction  of  the  amount 
attributable  to  the  Westchester  Lighting  Company,  is  $94,- 
1 52,000.    It  is  apparent  that  the  valuation  of  the  intangible 
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part  of  the  special  franchises  of  the  companies,  again  ex- 
ckisive  of  the  Westchester  Lighting  Company,  is  61.2  per 
cent  of  their  full  valuation.  This  percentage,  however,  de- 
rived from  totals  hides  the  real  significance  of  the  part 
played  by  the  intangible  right  to  occupy  the  streets.  Each 
company,  therefore,  is  discussed  separately. 

The  valuation  of  the  intangible  part  of  the  special  fran- 
chises of  the  New  York  Edison  Company  amounts  to  64.3 
per  cent  of  the  full  valuation  of  these  franchises.  The 
United  Electric  Light  and  Power  Company,  another  com- 
pany operating  in  the  borough  of  Manhattan,  appears  to 
have  a  considerably  smaller  valuation  placed  upon  the  in- 
tangible right  to  occupy  the  streets.  The  valuation  of  the 
intangible  element  of  its  special  franchises  is  50.6  per  cent 
of  the  full  valuation.  Indicative  of  the  importance  of  a 
right  to  operate  in  the  borough  of  Manhattan  are  the  figures 
showing  the  relation  between  the  valuation  of  the  tangible 
property  owned  by  the  Long  Acre  Electric  Light  and  Power 
Company  in  streets,  highways,  and  public  places  and  the 
intangible  right  to  maintain  and  use  that  property.  The 
valuation  of  the  intangible  part  of  the  special  franchise  of 
the  Long  Acre  Company  is  99.0  per  cent  of  the  full  valua- 
tion ;  and  is  intelligible  in  the  light  of  the  fact  that  it  repre- 
sents the  enormously  valuable  privilege  of  occupying  streets 
in  the  important  borough  of  Manhattan.  The  New  York 
and  Queens  Electric  Light  and  Power  Company  and  the 
Queens  Borough  Gas  and  Electric  Company  are  fairly 
evenly  matched  in  the  relation  each  holds  between  the  tan- 
gible property  in  the  streets  and  the  intangible  right  of 
occupation.  The  former's  valuation  of  the  intangible  part 
of  the  special  franchises  amounts  to  50.8  per  cent  of  the 
full  valuation  of  these  grants,  and  the  latter's,  to  58.9  per 
cent.  A  marked  fall  in  importance  of  the  right  to  occupy 
the  streets  is  manifested  by  the  Flatbush  Gas  Company  and 
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the  Richmond  Light  and  Railroad  Company.  The  valua- 
tion of  the  intangible  part  of  the  special  franchises  of  the 
Flatbush  Gas  Company  is  but  12.4  per  cent  of  the  full  val- 
uation of  its  franchises,  and,  in  the  case  of  the  Richmond 
Light  and  Railroad  Company,  only  18.3  per  cent.  If  the 
figures  of  the  table  with  reference  to  the  Bronx  Gas  and 
Electric  Company  be  accepted,  it  is  apparent  that  a  fran- 
chise may  become  a  liability  instead  of  an  asset  arising  out 
of  particular  privileges  —  a  liability  amounting  in  this  in- 
stance to  37.1  per  cent  of  the  full  valuation  of  the  special 
franchises.  Finally,  the  valuation  of  the  intangible  element 
of  the  special  franchises  of  the  Edison  Electric  Illuminating 
Company  of  Brooklyn  (nov^  merged  into  the  Brooklyn 
Edison  Company,  Inc.)  is  68.8  per  cent  of  the  full  valua- 
tion of  these  franchises. 

Even  after  taking  into  consideration  the  qualifications 
which  were  pointed  out  in  the  beginning  of  this  analysis  of 
the  special  franchises  of  the  companies,  we  observe  the 
widest  possible  range  in  the  valuations  placed  upon  the  in- 
tangible rights  to  occupy  the  streets,  namely,  valuations 
extending  from  below  zero'  tO'  ninety-nine  per  cent  of  the 
full  valuation  of  the  special  franchises.  It  is  not,  however, 
a  simple  matter  to  determine  what  is  the  actual  value  of  the 
tangible  property  in  streets,  highways,  and  public  places. 
How  much  of  the  value  of  the  tangible  property  is,  after 
all,  due  to  the  connection  this  property  has  with  the  intan- 
gible right,  may  be  ascertained,  with  a  fair  degree  of  accu- 
racy, from  quite  another  point  of  view;  in  other  words,  if 
a  company  lost  the  intangible  right  to  occupy  the  streets, 
the  value  of  its  tangible  property  in  streets,  highways,  and 
public  places  would  not  be  more  than  the  value  it  had  as 
scrap  iron  or  discarded  appliances  in  general.  How  nfuch 
of  the  valuation  placed  upon  the  tangible  property  of  a 
company  operating  as  a  going  concern  under  legal  fran- 
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chises  is  due  to  the  central  fact  that  it  is  being  so  used  is  not 
a  matter  of  simple  addition  or  subtraction.  Finally,  the 
instance  of  the  Bronx  Gas  and  Electric  Company  makes 
concrete  the  fluctuating  character  of  the  value  of  the  in- 
tangible element  of  the  special  franchise,  and  raises  the  in- 
teresting point  that  the  net  earnings  of  a  company  are  but 
one  way  of  attempting  to  determine  the  value  of  the  intan- 
gible right  itself ;  and  that  even  if  that  right,  in  the  hands 
of  a  specific  corporation,  sinks  in  importance  for  some  year 
or  series  of  years,  it  must,  after  all,  be  judged  partly  by  its 
potentialities. 


CHAPTER  II 


Franchises  Claimed  by  Operating  Companies 

On  the  twenty-eighth  of  December,  1910,  Mr.  Milo  R. 
Maltbie,  then  a  member  of  the  pubHc  service  commission 
for  the  first  district,  submitted  to  the  commission  a  report 
on  the  franchises  of  electrical  corporations  in  the  city  of 
New  York/  The  report  was  based  upon  an  examination  of 
documents  in  possession  of  the  companies  themselves  or  on 
file  in  the  offices  of  the  city,  the  county  and  the  state.  Mr. 
Delos  F.  Wilcox,  then  chief  of  the  franchise  bureau  of  the 
public  service  commission,  analyzed  the  franchises  concern- 
ing which  the  report  was  made. 

For  a  background  for  the  present  study,  a  condensed 
analysis  of  this  report  is  given.  This  chapter  deals  with 
those  franchises  held  or  claimed  by  the  present  operating 
electric-light  companies  of  the  city  of  New  York.  The  re- 
port followed  the  plan  of  tabulating,  at  the  close  of  each 
enumeration  of  franchises  claimed  by  the  companies,  the 
chief  provisions  of  the  franchises.  These  tables  are  incor- 
porated in  part  in  this  chapter.  The  explanation  or  elab- 
oration of  the  contents  of  the  parts  incorporated  is  con- 
fined to  outstanding  points  of  interest,  such  as  grounds  for 
maintaining  that  the  status  of  a  franchise  is  in  doubt,  his- 
tory of  transfers  of  a  franchise,  or  other  factors  of  impor- 
tance. The  conclusions  reached  in  the  elaborate  report  of 
19TO  were  reached  only  after  investigation  of  painstaking 

^  Maltbic,  J'ranchiscs  of  Electrical  Corporations  in  Greater  New  York, 
a  report  submitted  to  the  pul)Hc  service  commission  for  the  first  district, 
December  28,  1910. 
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thoroughness,  but  the  preface  of  the  report  itself  bears  wit- 
ness to  the  difficukies  of  the  task : 

The  investigation  was  thoroughly  and  carefully  made,  but 
there  are  still  several  points  which  neither  the  companies  nor 
the  experts  of  the  Franchise  Bureau  of  the  Commission  have 
been  able  to  clarify.  It  may  be  that  if  the  uncertainty  sur- 
rounding these  matters  were  entirely  removed,  certain  state- 
ments in  this  report  would  need  modification,  but  it  is  believed 
to  be  as  accurate  as  can  be  made  from  the  records  in  the  files 
of  the  Commission. 

For  the  sake  of  clearness,  in  spite  of  the  brevity  necessi- 
tated by  condensing  the  lengthy  report  of  191  o,  the  plan  is 
here  being  followed  of  prefacing  each  table  by  an  enumera- 
tion of  the  old  political  subdivisions  granting  the  franchises 
tabulated,  and  of  the  several  franchises  granted  by  each. 
The  enumeration  follows  the  wording  and  order  of  the  table 
of  contents  of  the  report  itself,  with  the  important  excep- 
tion that  under  each  heading  only  those  franchises  are 
selected  which  are  found  in  the  tables.  The  remaining 
franchises  are  considered  in  the  succeeding  chapter.  Re- 
versing the  order  of  the  Report,  Exhibit  I  is  herewith  given 
as  an  appropriate  preliminary  survey. 

Population  and  Area  of  Electric  Light  Franchise  Divisions 


OF  Greater  New  York  1 


Old  Name  of 

Political 

Subdivisions. 


Area  in 
square  miles 
within  pres- 


Population 
in  igio. 


Present  operating 
companies  owning,  con- 
trolling or  claiming 
franchise  rights. 


ent  city 
limits. 


City  of  New  New  York  Edison  Com- 

York  (prior  pany,  United  Electric  Light 

to  June  5,  41.40             2,713,369        and  Power  Company,  Long 

1895).  Acre  Electric  Light  and 


Power  Company. 


1  Maltbie,  Franchises  of  Electrical  Corporations,  pp.  216-217. 
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Population  and  Area  of  Electric  Light  Franchise  Divisions 
OF  Greater  New  York  (Continued) 


Old  Name  of 

Political 

Subdivisions. 


Town  of 
Westchester 
(excluding 
village  of 
Williams- 
bridge). 
Village  of 
Williamsbridge. 

Village  of  iSouth 
Mount  Vernon 
<or  Wakefield). 

Village  of  East- 
chester. 


Area  in 
square  miles 
within  pres- 
ent city 
limits. 


1320 


Present  operating 
Population     companies  owning,  con- 
in  igio.  trolling  or  claiming 

franchise  rights. 


1.20 


I.2S 


1. 10 


Town  of  Pelham.  3.20 

City  of  Brooklyn 
(excluding  New 
Utrecht  and 
Flatlands).  47.20 

City  of  Brooklyn.  77.60 


Town  of  Flatbush 
(included  in  ter- 
ritory of  Edison 
Electric  Illumi- 
nating Company 
of  Brooklyn). 


City  of  Long 
Island  City. 


5-90 


7.30 


31,958 

9,750 

4,440 

500 
2,467 

1,539,823 
1,634,351 


73,047 
61,763 


Bronx  Gas  and  Electric 
Company. 


Westchester  Lighting 
Company. 


Edison  Electric  Illuminat- 
ing Company  of  Brooklyn. 

Edison  Electric  Illumi- 
nating Co.  of  Brooklyn 
(through  control  of  Am- 
sterdam Electric  Light 
and  Power  Co.). 


Flatbush  Gas  Company. 

New  York  and  Queens 
Electric  Light  and  Power 
Co. 
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Population  and  Area  of  Electric  Light  Franchise  Divisions 
OF  Greater  New  York  {Continued) 

Area  in 

Population 
in  1910. 


Old  Name  of 
Political 
Subdivisions. 


square  miles 
mithin  pres- 
ent city 
limits. 


Town  of 
Newtown. 


23.00 


Town  of  Flushing 
(excluding  vil- 
lages of  Flush- 
ing, Whitestone 
and  College 

Point).  28.80 

Village  of  1.65 
Flushing. 


105,219 


9,212 
15,366 


Present  operating 
companies  owning,  con- 
trolling or  claiming 
franchise  rights. 


New  York  and  Queens 
Electric  Light  and  Power 
Company. 


Village  of 
Whitestone, 

Village  of 
College  Point. 

Town  of  Jamaica 
(excluding  vil- 
lages of  Jamaica 
and  Richmond 
Hill). 

Village  of  Rich- 
mond Hill  (fran- 
chise for  Broad- 
way only). 

Village  of 
Jamaica  (no 
franchise). 

Town  of  Hemp- 
stead (portion 
within  city  lim- 
its, excluding 
village  of  Far 
Rockaway) . 


2.10 


1.90 


52.70 


1. 00 


3.50 


4,000 
8,563 

37,245 
12,676 

17,491 


540 


7,589       Queens  Borough  Gas  and 
Electric  Company. 
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Population  and  Area  of  Electric  Light  Franchise  Divisions 
OF  Greater  New  York  {Conduded) 

Present  operating 
Population     companies  owning,  con- 
in  1910.  trolling  or  claiming 


Old  Name  of 
Political 
Subdivisions. 


A  rea  in 
square  miles 
within  pres- 
ent city 
limits. 


Village  of  Far 
Rockaway.  2,30 

Village  of 
Rockaway  Beach 
(included  in 
Town  of  Hemp- 
stead).   

Village  of  New 

Brighton.  (Town 

of  Castleton).  5.20 

Village  of 

Port  Richmond.  .90 

Town  of  Northfield 
(excluding  vil- 
lage of  Port 
Richmond). 


Village  of 
Edgewater. 

Town  of  Middle- 
town  (outside 
of  village  of 
Edgewater.  No 
franchise). 

Town  of  South- 
field  (outside 
of  village  of 
Edgewater). 

Village  of 
lottcnville. 


15.00 


3.70 


5.00 


10.50 


1. 10 


Town  of  Weslfield 
(excluding  vil- 
lage of  Totten- 
ville).  15.90 


27,201 


12,701 


7,111 


21,609 


1,929 


3,995 


3,568 


7,855 


franchise  rights. 


Queens  Borough  Gas  and 
Electric  Company. 


Richmond  Light  and 
Railroad  Company. 
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Concerning  the  areas  given  in  the  above  table,  the  Re- 
port states :  ^ 

In  the  above  summary  areas  are  induded  in  some  cases  where 
the  companies'  franchise  rights  are  doubtful,  while  areas  are 
excluded  where  the  companies  have  no  claim  to  franchises  ex- 
cept through  the  automatic  operation  of  territorial  expansion 
of  the  political  subdivisions  from  which  the  franchises  were 
originally  acquired. 

The  city  of  New  York,  prior  to  June,  1895,  included  the 
area  now  embraced  in  the  borough  of  Manhattan  and  that 
part  of  the  borough  of  The  Bronx  which  is  west  of  the 
Bronx  river.  Among  the  franchises  granted  by  the  old  city 
of  New  York  were  the  original  Edison  franchise,  the  Brush 
franchise,  the  United  States  franchise,  the  East  river  fran- 
chise, and  the  omnibus  electric  franchise.  The  omnibus 
electric  franchise  included  a  franchise  granted  to  six  dif- 
ferent companies  by  one  resolution.  Of  these  six,  this 
chapter  is  concerned  with  the  five  franchises  that  were 
granted  respectively  to  the  American  Electric  Manufactur- 
ing Company,  the  Ball  Electrical  Illuminating  Company,  the 
Mount  Morris  Electric  Light  Company,  the  Harlem  Light- 
ing Company,  and  the  North  New  York  Lighting  Com- 
pany. The  provisions  of  these  are  presented  in  a  condensed 
form  in  tables.  The  original  Edison  franchise  was  granted 
to  the  Edison  Electric  Illuminating  Company  of  New  York ; 
the  East  river  franchise  to  the  East  River  Electric  Light 
Company ;  the  United  States  franchise  to  the  United  States 
Illuminating  Company  of  New  York;  and  the  Brush  fran- 
chise to  the  Brush  Electric  Illuminating  Company  of  New 
York. 

1  Maltbie,  Franchises  of  Electrical  Corporations,  p.  217. 
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Table  1 1 — Analysis  of  Electric  Light  Franchises  Held  by  the  New  York 

Edison  Company  ^ 

Territory  covered:  Manhattan  and  The  Bronx  west  of  Bronx  River 


Original  grantee. 


Local  authority. 

Date  of  Fran- 
chise. 


Scope  of  fran- 
chise. 

O)mpensation 
in  money. 


Edison  Electric 
Illuminating 
Company  of  New- 
York. 


Board  of  Alder- 
men. 

First  passed 
March  22,  1881. 
Passed  over 
veto,  April  19, 
1881. 

Purposes  of 
illumination. 

One  cent  per 
lineal  foot  of 
streets  opened 
for  undergrotmd 
work. 


East  River 
Electric  Light 
Company. 


Board  of 
Aldermen. 

Passed  March 
29,  1^7. 


Electrical 
purposes. 

One  cent  per 
lineal  foot  of 
streets  opened 
for  other  than 
arc  lights. 


Harlem  Lighting 
Co.,  North  New 
York  Lighting 
Co.,  and  Mount 
Morris  Electric 
Light  Company. 

Board  of 
Aldermen. 

Passed  May  31, 
1887. 


Electrical 
purposes. 

One  cent  per 
lineal  foot  of 
streets  opened 
for  other  than 
arc  lights. 

No. 

No. 


Grant  exclusive. 

Grantee's "  sue-       No.  Yes. 
cessors  or 
assigns  "  recog- 
nized in  fran- 
chise. 

Number  of  times     One.  Five.  Two ;  three ;  two. 

franchise  has 
been  trans- 
ferred. 

In  the  second  table  there  are  listed  the  franchises  held  by 
two  of  the  present  operating  electric  light  companies:  the 

^  Maltbie,  Franchises  of  Electrical  Corporations,  p.  54.  The  table  is  here 
presented  in  part  only. 

^  All  these  francliiscs  arc  without  time  limit. 
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United  Electric  Light  and  Power  Company,  and  the  Long 
Acre  Electric  Light  and  Power  Company.  The  franchise 
held  by  the  Long  Acre  Electric  Light  and  Power  Company 
is  the  one  granted  by  the  board  of  aldermen  to  the  Amer- 
ican Electric  Manufacturing  Company  by  the  resolutions 
granting  the  omnibus  electric  franchise. 

Table  II — Analysis  of  Electric  Light  Franchises  Held  by  the  United 
Electric  Light  and  Power  Company  and  the  Long  Acre  Electric 

Light  and  Power  Company  ^ 
Territory  covered:  Majihattan  and  The  Bronx  west  of  Bronx  River 


Original 

United  otates 

Brush  Electri- 

t>3.n JtLiectri- 

American 

grantee. 

Illuminating 

cal  Illuminat- 

cal Illuminat- 

Electric 

Company  of 

ing  Company 

ing  Company. 

Manufactur- 

New York. 

of  New  York. 

ing  Company. 

Local 

Board  of 

Board  of 

Board  of 

Board  of 

authority. 

Aldermen. 

Aldermen, 

Aldermen. 

Aldermen. 

Date  of 

First  passed 

First  passed 

Passed  May 

Passed 

franchise. 

April  12,  1881. 

April  12, 1881. 

31, 1887. 

May  31, 1887. 

Passed  over 

Passed  over 

veto,  May  3, 

veto,  May  3, 

1881. 

1881. 

Scope  of 

Purposes  of 

Electricity. 

Electrical 

Electrical 

franchise. 

illumination. 

purposes. 

purposes. 

Compensation 

One  cent  per 

One  cent  per 

One  cent  per 

One  cent  per 

in  money. 

lineal  foot  of 

lineal  foot  of 

lineal  foot  of 

lineal  foot  of 

streets  opened 

streets  opened 

streets  opened 

streets  opened 

for  under- 

for under- 

for other  than 

for  other  than 

ground  work. 

ground  work. 

arc  lights. 

arc  lights. 

Grant  exclu- 

No. 

No. 

sive. 

Grantee's 

No. 

No. 

No. 

No. 

'*  successors 
or  assigns  " 
recognized 
in  franchise. 

1  Maltbie,  Franchises  of  Electrical  Corporations,  p.  60.  The  table  is  here 
presented  in  part  only. 
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Table  II — Analysis  of  Electric  Light  Franchises  Held  by  the  United 
Electric  Light  and  Power  Company  and  the  Long  Acre  Electric 
Light  and  Power  Company  ^  {Concluded) 

Territory  covered:  Manhattan  and  The  Bronx  west  of  Bronx  River 

Number  One.  One.  One.  Four. 

of  times 

franchise 

has  been 

transferred. 

Although  the  franchises  granted  to  the  Brush  Electric 
Illuminating  Company  of  New  York  and  to  the  Ball  Elec- 
trical Illuminating  Company  are  tabulated  under  the  caption 
of  franchises  held  by  the  United  Electric  Light  and  Power 
Company,  they  are  not  franchises  under  which  the  United 
Electric  Light  and  Power  Company  are  entitled  to  operate. 
The  Ball  Electrical  Illuminating  Company  and  the  Brush 
Electric  Illuminating  Company  of  New  York,  though  dor- 
mant, and  though  controlled  through  stock  ownership  by 
the  United  Electric  Light  and  Power  Company,  retain 
ownership  of  their  franchises.  The  operating  company  is 
entitled  to  operate  under  the  franchise  originally  granted  to 
the  United  States  Illuminating  Company  of  New  York,  a 
company  merged  into  the  United  Electric  Light  and  Power 
Company,  June  12,  1902.  The  one  franchise  of  the  Long 
Acre  Electric  Light  and  Power  Company  covers  the  same 
territory  as  that  covered  by  the  franchises  of  the  New  York 
Edison  Company  or  that  of  the  United  Electric  Light  and 
Power  Company.  The  franchise  passed  through  four  sec- 
cessive  transfers:  from  the  American  Electric  Manufactur- 
ing Company  to  Frederick  E.  Townsend,  to  the  American 
Electric  Illuminating  Company,  to  Martin  Minturn,  and 
finally  to  the  Long  Acre  Electric  Light  and  Power  Com- 
pany. 


^All  these  franchises  are  without  time  limit. 
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The  old  political  subdivisions  granting  the  franchises  now 
held  by  the  Bronx  Gas  and  Electric  Company  and  the  West- 
chester Lighting  Company  in  its  operations  in  the  First 
District,  made  up  the  territory  now  included  in  that  part  of 
the  borough  of  The  Bronx  which  is  east  of  the  Bronx  river. 
They  comprised  the  towns  of  Westchester  (excluding  the 
village  of  Williamsbridge),  the  villages  of  Williamsbridge, 
South  Mount  Vernon  (or  Wakefield),  and  Eastchester,  and 
the  town  of  Pelham.  Accordingly,  the  table  of  franchises 
held  or  controlled  by  the  Bronx  Gas  and  Electric  Company 
and  the  Westchester  Lighting  Company  within  the  First 
District  contains  the  franchise  granted  by  the  town  of  West- 
chester, the  Williamsbridge  franchises,  the  South  Mount 
Vernon  franchise,  the  Eastchester  franchise,  and  three  Pel- 
ham  franchises,  namely,  the  grant  of  August  22,  1890,  the 
grant  of  October  9,  1893,  and  the  grant  of  February  6, 
1897.  The  one  franchise  belonging  to  the  Bronx  Gas  and 
Electric  Company  is  the  grant  given  to  the  company  itself, 
as  original  grantee,  by  the  town  board  and  highway  com- 
missioners of  the  town  of  Westchester,  on  September  11, 

1893. 

Table  III — Analysis  of  Electric  Light  Franchises  Held  or  Controlled 
BY  THE  Bronx  Gas  and  Electric  Company  and  the  Westchester 
Lighting  Company  for  Districts  within  the  Limits 
of  Greater  New  York  1 

Original  Pelham  Bay      Eastchester  Eastchester  Eastchester 

grantee.  Park  Electric    Electric  Co.  Electric  Co. 2  Electric  Co. 

Light,  Power 

and  Storage  Co. 

Local  Highway  Board  of  Vil-  Board  of  Vil-  Board  of  Vil- 

authority.  commissioners,  lage  Trustees,  lage  Trustees,  lage  Trustees. 


1  Maltbie,  Franchises  of  Electrical  Corporations,  pp.  72-73.  Table  is  con- 
tracted. 

2  "  This  grant  was  in  the  form  of  a  contract  executed  by  the  parties  pri- 
marily for  public  lighting."  Maltbie,  Franchises  of  Electrical  Corporations, 
p.  73. 
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Table  III— Analysis  of  Electric  Light  Franchises  Held  or  Controlled 
BY  THE  Bronx  Gas  and  Electric  Company  and  the  Westchester 
Lighting  Company  for  Districts  within  the  Limits 
OF  Greater  New  York  {Continued) 


Date  of 
franchise. 

Territory 
covered. 


Duration 
of  franchise. 

Scope  of 
franchise. 

Grant 
exclusive. 

Grantee's 
"  success- 
ors or 

assigns  "  rec- 
ognized in 
franchise. 

Number  of 
times  fran- 
chise has 
been  trans- 
ferred. 

Original 
grantee. 


Local 
authority. 


August  22, 
1890. 


December 
23,  1891. 


Town  of  Pel-    Village  of 
ham  (part  Williams- 
since  annexed  bridge, 
to  New  York 
City). 


Poles  and 


No. 


None;  con- 
trolled 

through  stock 
ownership. 

Pelham  Bay 
Park  Electric 
Light,  Power 
and  Storage 
Co. 

Department 
of  Public 
Parks. 


Electricity. 


No. 


Three. 


Eastchester 
Electric  Co. 


Board  of 

Village 

Trustees. 


December 
30,  1891. 

Village  of 
Williams- 
bridge. 


Five  years. 

Electricity. 

Yes. 

Yes. 


Three. 


Pelham 
Electric 
Light  and 
Power  Co. 


Board  of 
Parks. 


November 
26, 1892. 

Village  of 
South  Mount 
Vernon  (or 
Wakefield). 


Electric 
Hghts. 


No. 


Three. 


Bronx  Gas 
and  Electric 
Co. 


Town  Board 
and  Highway 
Commission- 
ers. 
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Table  III — Analysis  of  Electric  'Light  Franchises  Held  or  Controlled 
BY  THE  Bronx  Gas  and  Electric  Company  and  the  Westchester 
Lighting  Company  for  Districts  within  the  Limits 
OF  Greater  New  York  (Concluded) 

Permit, 


Date  of 
franchise 


Territory 
covered. 


Duration 
of  fran- 
chise. 

Scope  of 
franchise. 

Grant 
exclusive. 

Grantee's 
"  successors 
or  assigns  " 
recognized 
in  fran- 
chise. 

Number  of 
times  fran- 
chise has 
been  trans- 
ferred. 


October  9, 
1893,  author- 
ized August 
2, 1893. 

Roads  in 
Pelham  Bay 
Park. 


Subj  ect  to 
revocation 
at  any  time. 

Light  and 
telegraph 
poles. 


No. 


Four. 


May  28,  18515. 


Village  of 
Eastchester. 


Five  years 
(?). 

Electricity 
for  lighting 
and  power. 

Yes. 
No. 


Three. 


February  6, 
1897. 


Roads  in- 
Pelham  Bay 
Park. 


Poles  and 
wires. 


No. 


Three. 


September 
II,  1893. 


Town  of 
Westchester 
except 
village  of 
Williams- 
bridge. 


Electricity. 


No. 


None. 


The  next  table  deals  with  an  analysis  of  electric  light 
franchises  held  by  the  Edison  Electric  Illuminating  Com- 
pany of  Brooklyn  and  the  Flatbush  Gas  Company.  It  must 
be  remembered  that  in  January,  19 19,  the  Edison  Electric 
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Illuminating  Company  of  Brooklyn  was  merged  into  the 
Kings  County  Electric  Light  and  Power  Company,  the  new 
name  being  the  Brooklyn  Edison  Company,  Inc.  Since  the 
franchises  in  the  system  of  the  former  Edison  Electric  Dlu- 
minating  Company  of  Brooklyn  have  been  the  center  of  a 
storm  of  controversy  during  recent  years  and  are  still  in 
dispute,  a  full  discussion  of  the  history  of  each  franchise  is 
given  in  the  fourth  chapter  of  this  study.  At  this  point  all 
that  needs  to  be  presented  is  a  condensed  account  of  the 
provisions  of  the  franchises.  Among  the  franchises  tabu- 
lated as  to  main  provisions  is  the  one  originally  granted  to 
the  Knickerbocker  Electric  Light  and  Power  Company  by 
the  town  board  of  the  town  of  Flatbush  and  now  owned  by 
the  Flatbush  Gas  Company.  The  former  city  of  Brooklyn 
granted  the  so-called  combination  franchise,  the  Edison 
franchise,  the  Kings  County  franchise,  and  the  State  fran- 
chise. The  combination  franchise  comprised  a  grant  to 
Charles  Cooper  and  Company,  and  one  to  Pope,  Sewall  and 
Company.  The  Edison  franchise  was  granted  to  the  Edison 
Electric  Illuminating  Company  of  Brooklyn;  the  Kings 
County  franchise  to  the  Kings  County  Electric  Light  and 
Power  Company ;  and  the  State  franchise  to  the  State  Elec- 
tric Light  and  Power  Company. 

Table  IV  1 — ^Analysis  of  Electric  Light  Franchises  Held  by  the  Edison 
Electric  Illuminating  Company  of  Brooklyn  and  the  Flatbush 
Gas  Company  ^ 

Original  Pope,  Sewall  Charles  Cooper       Edison  Electric 

grantee.  &Co.  &  Co.  Illuminating  Co. 

of  Brooklyn. 

Local 

authority.  Common  Council.    Common  Council.    Common  Council. 


1  Malt])ic,  Franchises  of  Electrical  Corporations,  pp.  92-95.  The  table  is 
here  ])rcscntc(l  only  in  part. 

2  "  Notk:  In  additif^n  to  its  franchise  secured  from  the  old  town  of  Flatbush, 
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Table  IV — Analysis  of  Electric  Light  Franchises  Held  by  the  Edison 
Electric  Illuminating  'Company  of  Brooklyn  and  the  Flatbush 
Gas  Company  ^  (Continued) 

Passed  May  12,       Passed  Oct.  29, 
1884.  1888. 

Wards  13  to  19,       Wards  i  to  28, 
and  27  and  28,  city  of  'Brooklyn, 

city  of  Brooklyn. 

Electric  light- 


Date  of 
franchise. 

Territory 
covered  by 
franchise. 


Scope  of 
franchise. 


Exclusiveness 
of  grant,  and 
forfeiture. 

Grantee's 
"  successors 
or  assigns  " 
recognized 
in  franchise. 

Number  of 
times  franchise 
lias  been 
transferred. 


Passed  May  12, 
1884. 

Wards  i  to  12, 
20  to  25,  city 
of  Brooklyn. 

Electric  light- 
ing. 


Not  permanently 
exclusive. 

Yes. 


Two. 


ing. 


Not  permanently 
exclusive. 


Yes. 


Two. 


Electric  lighting, 
electricity,  or 
electrical  currents 
for  purposes  of 
illumination  or 
power. 


Yes. 


Original 
grantee. 


Kings  County 
Electric  Light 
and  Power 
Company, 


State  Electric  Knickerbocker 
Light  and  Power     Electric  Light  and 
Company.  Power  Company. 


the  Flatbush  Gas  Company  secured  a  franchise  from  the  City  of  New  York 
under  date  of  Dec.  28,  1909,  by  which  the  company  is  authorized  to  supply 
electricity  through  a  narrow  district  extending  on  either  side  of  Ocean  Park- 
way from  Foster  Avenue  to  the  Atlantic  Ocean,  and  this  grant  is  subject  to 
the  elaborate  terms  and  conditions  imposed  by  the  standard  form  of  fran- 
chises now  used  by  the  city  under  the  provisions  of  the  Greater  New  York 
Charter.  The  details  of  this  grant  are  too  numerous  and  complex  to  be 
shown  in  this  table." — Maltbie,  Franchises  of  Electrical  Corporations,  p.  93. 

^  See  note  2,  p.  64. 
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Table  IV — Analysis  of  Electric  Light  Franchises  Held  by  the  Edisow 
Electric  Illuminating  Company  of  Brooklyn  and  the  Flatbush 
Gas  Company  ^  {Concluded) 

Common  Council.    Common  Council. 


Local 
authority. 

Date  of 
franchise. 

Territory 
covered  by 
franchise. 

Scope  of 
franchise. 


Passed  June  11, 
1894. 

Wards  i  to  29, 
and  31,  city  of 
Brooklyn. 

Electricity  for 
power,  heat  and 
light. 


Passed  over  veto 
Dec.  30, 1895. 

Wards  i  to  31, 
city  of  Brooklyn 
(possibly  also 
Ward  32). 

Electricity  for 
light,  heat 
and  power. 


Town  Board. 

July  21, 1893. 

Town  of  Flatbush, 
(Ward 29)  city 
of  Brooklyn. 

Electricity  for 
"lighting  and  using 
of  it  for  power 
and  traction." 


Grantee's  Yes.  Yes.  No. 

"  successors 

and  assigns  " 

recognized 

in  franchise. 

Number  of  One.  One.  One. 

times  franchise 
has  been 
transferred. 


The  old  political  subdivisions  that  granted  franchises  cov- 
ering the  territory  now  occupied  by  the  New  York  and 
Queens  Electric  Light  and  Power  Company,  the  first  four 
wards  in  the  borough  of  Queens,  were  nine  in  number: 
Long  Island  city,  the  towns  of  Newtown,  Jamaica,  and 
Flushing,  and  the  villages  of  Flushing,  Whitestone,  College 
Point,  Jamaica,  and  Richmond  Flill.  The  Long  Island  City 
franchise,  granted  to  the  Electric  Illuminating  and  Power 
Company  of  Long  Island  City,  extends  over  what  is  now 
the  first  ward  of  the  borough  of  Queens.    The  town  of 


'  See  note  2,  p.  64. 
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Newtown,  now  the  second  ward  of  the  borough  of  Queens, 
was  covered  by  four  franchises :  the  Seely  franchise,  granted 
by  the  highway  commissioners  to  the  Newtown  Electric 
Light  Company,  and  covering  the  town  of  Newtown;  the 
McKenna  franchise,  granted  by  the  highway  commissioners 
to  Francis  McKenna,  and  covering  the  town  of  Newtown; 
the  county  road  franchise,  granted  by  the  board  of  super- 
visors of  Queens  county  to  the  Newtown  Light  and  Power 
Company,  and  covering  the  old  county  roads  in  the  town  of 
Newtown;  and  the  Miller  franchise,  granted  by  the  high- 
way commissioners  to  Charles  Miller,  and  covering  the 
town  of  Newtown. 

What  is  now  the  third  ward  of  the  borough  of  Queens  is 
covered  in  part  and  in  whole  by  franchises  granted  by  the  old 
town  of  Flushing,  outside  the  villages  of  Flushing,  White- 
stone  and  College  Point,  and  by  those  villages  themselves. 
The  town  of  Flushing  franchises  are  two  :  the  commissioners 
of  highways  and  town  board  grant,  made  to  the  Flushing 
Electric  Light  and  Power  Company;  and  the  county  road 
franchise,  granted  by  the  board  of  supervisors  of  the  county 
of  Queens  to  the  Flushing  Electric  Light  and  Poiwer  Com- 
pany, and  covering  the  county  roads  in  the  town  of  Flushing 
as  well  as  in  the  three  villages  of  Flushing,  Whitestone  and 
College  Point.  The  one  Flushing  village  franchise  discussed 
in  this  chapter  is  the  grant  of  1897,  rnade  by  the  board  of 
trustees  to  the  Flushing  Electric  Light  and  Power  Com- 
pany, and  covering  the  old  village  of  Flushing.  The  White- 
stone  franchise  was  granted  by  the  board  of  trustees  of  the 
village  to  the  Flushing  Electric  Light  and  Power  Company, 
and  covered  the  village  of  Whitestone.  The  College  Point 
franchise  was  granted  by  the  board  of  trustees  of  the  village 
to  the  Flushing  Electric  Light  and  Power  Company,  and 
covered  the  entire  village  of  College  Point. 

What  is  now  the  fourth  ward  of  the  borough  of  Queens 


68        ELECTRIC  FRANCHISES  IN  NEW  YORK  CITY  [328 


is  supplied  with  electricity  by  operation  under  franchises 
granted  by  the  old  political  subdivisions  of  the  town  of 
Jamaica,  outside  of  the  old  villages  of  Jamaica  and  Rich- 
mond Hill.  Listed  as  franchises  granted  by  the  town  of 
Jamaica  are  the  Long  Island  Illuminating  Company  fran- 
chises, one  granted  to  the  company  on  January  10,  1896, 
and  the  other  on  January  16,  1896;  the  Jamaica  Electric 
Light  Company  franchises,  one  granted  to  the  company  by 
the  highway  commissioners  on  October  27,  1896,  and  the 
other  by  the  town  board,  on  November  26,  1897;  and  the 
county  road  franchise,  granted  by  the  board  of  supervisors 
of  the  county  of  Queens  to  the  Jamaica  Electric  Light  Com- 
pany. The  Long  Island  Illuminating  Company  franchises, 
and  the  Jamaica  Electric  Light  Company  franchises  em- 
brace the  territory  included  in  the  town  of  Jamaica,  outside 
of  the  villages  of  Richmond  Hill  and  Jamaica;  and  the 
county  road  franchise  covered  the  county  roads  of  the  town, 
also  outside  of  the  limits  of  the  two  villages.  The  Rich- 
mond Hill  franchise  was  granted  by  the  board  of  trustees 
to  the  Jamaica  Electric  Light  Company.  "  This  grant, 
v/hich  was  acquired  directly  through  the  merger  of  the 
grantee,  covers  that  portion  of  the  street  known  as  Broad- 
way lying  within  the  limits  of  the  old  village  of  Richmond 
Hill."  The  franchises  granted  by  the  village  of  Jamaica  are 
not  considered  in  this  chapter. 

Table  V — Analysis  of  the  Electric  Light  Franchises  of  the  New  York 
AND  Queens  Electric  Light  and  Power  Company  in  Long  Island 
City  and  Newtown  ^ 

Original       The  New-  Francis         Newtown      Charles  Electric 

grantee.       town  Elec-  McKenna.      Light  and      Miller.  Illuminat- 
tric  Light  Power  Co.  ing  and 

Co.  (a  CO-  Power  Co. 

partner-  of  Long 

shi])).  Island  City. 

■>  Maltbic,  Franchises  of  FAectrical  Corporations,  p.  132.  The  table  is  here 
presented  only  in  part. 
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Table  V — Analysis  of  the  Electric  Light  Franchises  of  the  New  York 


AND  Queens  Electric  Light  and  Power  Company  in  Long  Island 
City  and  Newtown  {Concluded) 


ua.tc  01 

June  12, 

TV  T  Ttr 

ivlay  2U, 

iviarcn  15, 

December 

franchise. 

1891. 

1895. 

1897. 

1897. 

13, 1894. 

T  1 

Local 

Highway 

Highway 

Board  of 

Highway 

Common 

authority. 

commis- 

commis- 

super- 

commis- 

Council. 

SlUIlCl  0. 

CI  rw\  f^t"c 
isIUIlCI  3. 

visors 

Territory 

Town  of 

Town  of 

County 

Town  of 

Long  Island 

covered. 

Newtown. 

Newtown. 

roads  in 

Newtown. 

Lity, 

town  of 

Newtown. 

Scope  of 

Electricity 

Electricity 

Electricity  ^ 

Electricity 

Electric 

franchise. 

for  light 

for  light, 

tor  light, 

for  light, 

lights 

only. 

heat  or 

heat  and 

heat  or 

and  power. 

power. 

power. 

power. 

Grantee's 

No. 

Yes. 

Yes. 

Yes. 

No. 

"  succes- 

sors or  as- 

signs "  rec- 

ognized. 

Number 

Eight. 

Three. 

Two. 

Two. 

One. 

of  times 
franchise 
has  been 
trans- 
ferred. 


Table  VI — Analysis  of  Electric  Light  Franchises  of  the  New  York 
and  Queens  Electric  Light  and  Power  Company  in  Ward  Three, 
Borough  of  Queens  (Flushing)  ^ 

Original      Flushing  Flushing  Flushing  Flushing  Flushing 

grantee.       Electric  Electric  Electric  Electric  Electric 

Light  and  Light  and  Light  and  Light  and  Light  and 

Power  Co.  Power  Co.  Power  Co.  Power  Co.  Power  Co. 


Date  of 
franchise. 


January 
18,  1897. 


April  5, 
1897. 


April  8, 
1897. 


April  13, 
1897. 


December 
29  and  30, 
1897. 


^  Maltbie,  Franchises  of  Electrical  Corporations,  pp.  133-135.  Contracted, 
table. 
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Table  VI — Analysis  of  Electric  Light  Franchises  of  the  New  York 
AND  Queens  Electric  Light  and  Power  Company  in  Ward  Three, 
Borough  of  Queens  (Flushing)  {Continued) 


Local  Board  of 

authority.  Village 
Trustees. 


Territory  Village 
covered.      of  Flush- 
ing. 


Duration 
of  fran- 
chise. 


Scope  of 
franchise. 


Grantee's  No. 
"  succes- 
sors or  as- 
signs "  rec- 
ognized. 


Number 
of  times 
franchise 
has  been 
trans- 
ferred. 


Three. 


Board  of 

Village 

Trustees. 


Board  of 

Village 

Trustees. 


Village  Village 
of  College     of  White- 
Point,  stone. 


May  be 
revoked 
after 
three 
months  if 
operation 
has  not 
been  begun. 


Electric 
light  and 
power. 

Yes. 


Three. 


Electric 
light  and 
power. 

Yes. 


Three. 


Board  of 
Super- 
visors of 
Queens 
County. 

County 
roads  in 
town  of 
Flushing, 
including 
villages. 


Electricity 
for  Hghts, 
heat  and 
power. 

Yes. 


Three. 


Highway 
Commission- 
ers, Decem- 
ber 29 ;  Town 
Board,  De- 
cember 30. 

Town  of 
Flushing 
outside  of 
incorporated 
villages. 

Twenty-six 
years  with 
right  to 
renewal 
for  twenty- 
five  years 
on  fair  re- 
valuation 
by  board  of 
appraisers. 

Electricity 
for  lights, 
heat  and 
power. 

Yes. 


Three. 
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Table  VII — Analysis  of  Electric  Light  Franchises  of  the  New  York 
AND  Queens  Electric  Light  and  Power  Company  in  Ward  Four, 
Borough  of  Queens  (Jamaica)  ^ 


Original 

Jamaica 

Jamaica 

Jamaica 

Long  Is- 

Long Is- 

grantee. 

Electric 

Electric 

Electric 

land  Illu- 

land Illu- 

Light Co. 

Light  Co. 

Light  Co. 

minating 
Co. 

minating 
Co. 

Date  of 

Oct.  27, 

Dec.  8, 

Dec.  7  and 

Jan.  10, 

Jan.  16, 

franchise. 

1896,  and 
Nov.  26, 
1897. 

1896. 

14,  1896. 

1896. 

1896. 

Local 

Highway 

Board  of 

Board  of 

i  own 

Highway 

iiutnoriLy. 

commis- 

supervis- 

•tTi 1 1  0  rr  A 
VllidgC 

Board. 

commis- 

sioners, 

ors  of 

trustees, 

sioners. 

uct.  27, 

Queens 

JXlCllIllUIlU. 

1896 ;  town 

County. 

Hill. 

board,  Nov. 

20,  1097. 

JL  crntory 

Town  of 

County 

ijToadwsy 

1  own  01 

1  own  of 

covered. 

Jamaica, 

roads  in 

in  village 

Jamaica. 

Jamaica 

outside 

town  of 

of  Rich- 

outside of 

villages  of 

Jamaica, 

mond  Hill. 

incorpo- 

Jamaica 

outside  of 

rated  vil- 

and Rich- 

villages of 

lages. 

mond  Hill. 

Jamaica 
and  Rich- 
mond Hill. 

Duration 

45  years 

45  years 

of  fran- 

from date. 

from  date. 

chise. 

Scope  of 

Electricity 

Electricity 

Erection 

Electricity 

Electricity 

franchise. 

for  produc- 

for the  pur- 

of poles. 

for  light. 

for  produi 

ing  hght. 

pose  of 

heat  and 

ing  light, 

heat  and 

hght,  heat 

power. 

heat  and 

power. 

and  power. 

power. 

Grantee's 

"Assigns" 

"Assigns" 

No. 

No. 

No. 

"  succes- 

referred 

referred 

sors  or  as- 

to in  one 

to  in  one 

signs  "  rec- 

provision. 

provision. 

ognized. 


1  Maltbie,  Franchises  of  Electrical  Corporations,  pp.  136-137.  The  table  is 
here  given  only  in  part. 


ELECTRIC  FRANCHISES  IN  NEW  YORK  CITY  [332 


Table  VII — (Analysis  of  Electric  Light  Franchises  of  the  New  York 
AND  Queens  Electric  Light  and  Power  Company  in  Ward  Four, 
Borough  of  Queens  (Jamaica)  {Concluded) 

Number      One.  One.  One.  One.  One. 

of  times 
franchise 
has  been 
trans- 
ferred. 

By  tracing  the  corporate  history  of  the  operating  electric 
light  companies,  the  history  of  the  transfers  of  many  of  the 
franchises  may  be  obtained.  Certain  records  of  transfers, 
however,  are  not  to  be  found  in  that  way.  An  interesting 
record  is  attached  to  the  Seely  franchise,  granted  on  July 
12,  1 89 1,  by  the  highway  commissioners  of  the  town  of 
Newtown  to  the  co-partnership,  the  Newtown  Electric 
Light  Company : 

According  to  the  claim  of  the  New  York  and  Queens 
Company,  title  to  this  franchise  passed  from  the  Newtown 
Electric  Light  Company  to  John  A.  Seely;  from  him  to  the 
Newtown  Electric  Light  and  Power  Company ;  from  it  through 
Henry  C  Adams,  Jr.,  Receiver,  to  J.  H.  Warner;  from  him  to 
P.  J.  Bennett;  from  him  back  to  J.  H.  Warner;  from  him  to 
Thomas  W.  Stephens  (also  to  quiet  title,  directly  from  John 
A.  Seely  to  Thomas  W.  Stephens)  ;  from  him  to  the  New  York 
and  Queens  Gas  and  Electric  Company;  from  it  by  merger  to 
the  New  York  and  Queens  Electric  Light  and  Power  Company.^ 

The  Newtown  Electric  Light  Company  was  the  prede- 
cessor of  the  Newtown  Electric  Light  and  Power  Com- 
pany, the  latter  company  being  incorporated  under  the  laws 
of  New  Jersey.  As  indicated  in  the  preceding  paragraph,  it 
eventually  went  into  the  hands  of  a  receiver.   Of  the  power 

1  Maltbie,  Franchises  of  Electrical  Corporations,  p.  loi. 
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of  this  company  to  operate  in  the  state  of  New  York  as  an 
electric-lighting  corporation,  the  Report  states:  ^ 

So  far  as  we  have  been  able  to  determine  by  a  search  among 
the  records  in  the  Secretary  of  State's  office  this  company  never 
filed  with  that  official  a  statement  of  its  intention  to  do  an  elec- 
tric lighting  business  in  this  state,  as  was  required  by  the  law  in 
the  case  of  a  foreign  electrical  corporation. 

The  McKenna  franchise  was  transferred  by  McKenna  to 
the  Newtown  Light  and  Power  Company.  The  Miller 
franchise  was  sold  by  Miller  tO'  the  New  York  and  Queens 
Gas  and  Electric  Company. 

The  old  political  subdivisions  which  granted  franchises 
under  which  the  Queens  Borough  Gas  and  Electric  Com- 
pany is  operating  in  the  fifth  ward  of  the  borough  of  Queens 
were  the  town  of  Hempstead,  the  village  of  Far  Rockaway, 
and  the  village  of  Rockaway  Beach.  Reference  to  the  table 
at  the  opening  of  this  chapter  discloses  that  only  a  portion 
of  the  town  of  Hempstead  is  within  the  present  city  limits, 
and,  consequently,  within  the  limits  of  the  fifth  ward  of  the 
borough  of  Queens.  Prior  to  January  i,  1898,  ward  five 
of  the  borough  of  Queens  was  a  part  of  the  town  of 
Hempstead,  and  included  the  villages  of  Far  Rockaway, 
Arverne-by-the-Sea,  and  Rockaway  Beach.^  The  franchises 
granted  by  the  authorities  of  the  town  of  Hempstead  were 
two  :  the  Taylor  franchise  and  the  Myers  franchise.  Both 
covered  the  same  territory,  Rockaway  Beach  from  Norton's 
bridge  to  the  western  end.  "  The  village  of  Rockaway 
Beach,  having  been  incorporated  in  1897,  several  years  sub- 
sequent to  the  grant  of  the  Taylor  and  Myers  franchises  by 
the  town  authorities  of  the  town  of  Hempstead,  was,  of 

^  Maltbie,  Franchises  of  Electrical  Corporations,  p.  124. 

2  Ibid.  p.  141.  ' 
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course,  subject  to  those  grants."  ^  There  were  two  fran- 
chises granted  by  the  village  of  Far  Rockaway :  the  Rock- 
away  Electric  Light  Company  franchise  and  the  Citizens 
Lighting  Company  franchise.  The  only  franchise  to  be 
considered  in  this  chapter  as  granted  by  the  village  of  Rock- 
away  Beach  is  the  Van  Wyck  Rossiter  franchise,  covering 
this  village. 

There  is  still  another  franchise  under  which  the  Queens 
Borough  Gas  and  Electric  Company  claims  the  right  to 
operate  in  the  fifth  ward  of  the  borough  of  Queens,  namely, 
the  board  of  supervisors'  franchise.  This  franchise  was 
granted  to  Van  Wyck  Rossiter  by  the  supervisors  of  Queens 
County,  and  covered  the  county  road  known  as  the  Boule- 
vard, or  specifically,  that  part  of  the  county  road  which  was 
within  the  town  of  Hempstead.  It  is  apparent,  therefore, 
that  franchise-granting  authority  was  vested  in  this  board 
of  county  officers. 

By  chapter  333  of  the  Laws  of  1893,  approved  April  7,  1893, 
the  Legislature  had  authorized  the  Board  of  Supervisors  of  any 
county,  by  a  majority  vote,  to  adopt  the  County  Road  System, 
and  thereafter  designate  as  county  roads  "  such  portions  of  the 
public  highways  in  such  county  not  within  an  incorporated 
village  or  city  as  they  shall  deem  advisable ;  and  shall  cause  such 
designation  and  a  copy  of  such  county  roads  to  be  filed  in 
the  clerk's  office  of  such  county."  It  was  provided  further 
that  "  the  roads  so  designated  shall,  as  far  as  practicable,  be 
leading  market  roads  in  such  county."  It  was  also  provided 
that  county  roads  should  be  "  exclusively  under  the  jurisdiction 
of  the  Board  of  Supervisors  and  the  County  Engineer  of  the 
county,  and  exempt  from  the  jurisdiction  of  the  highway  officers 
of  the  town."  This  provision  was  amended  by  chapter  375  of 
the  Laws  of  1895,  effect  April  23,  1895,  so  as  to  permit  the 
supervisors  to  designate  as  county  roads  public  highways  with- 


Maltbie,  Franchises  of  Electrical  Corporations,  p.  147. 
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in  the  limits  of  incorporated  villages.  Village  highways  so 
designated  were  to  be  exempt  from  the  jurisdiction  of  the  vil- 
lage officers  performing  the  duties  of  highway  commissioners.^ 


Table  VIII — Analysis  of  the  Electric  Light  Franchises  Claimed  or  Held 
BY  Queens  Borough  Gas  and  Electric  Company  ' 


Original 
•grantee. 

Local 
authority. 


Date  of 
franchise. 

Territory 
covered  by- 
franchise. 

Scope  of 
franchise. 


Grantee's 

successors 
or  assigns  " 
recognized  in 
franchise. 

Number  of  times 
franchise  has 
been  transferred. 

Original  grantee. 


Local  authority. 


James  R.  Taylor.     Samuel  R.  Myers. 


Board  of  town 
auditors  and 
highway  commis- 
sioners, town 
of  Hempstead. 

November  21, 
1887. 

Rockaway  Beach 
from  Norton's 
Bridge  to 
western  end. 

Electricity 
for  lighting. 


Yes. 


Four  (?) 


Citizens  Light- 
ing Company. 

Village  trustees. 


Town  authorities, 
including  high- 
way commis- 
sioners, town 
of  Hempstead. 

May  2,  1889. 

Rockaway  Beach 
from  Norton's 
Bridge  to 
western  end. 

Electricity 
for  lighting. 


Yes. 


Four  (?) 


Van  Wyck 
Rossiter. 

Village  trustees. 


Rockaway 
Electric  Light  €0. 

Village  trustees, 
subject  to  approval 
by  president  of 
village  before  go- 
ing into  effect. 

May  12,  1 891. 

Village  of  Far 
Rockaway. 


Electric  light 
(motive  power 
on  public 
streets  excluded), 

No. 


Three  (?) 


Van  Wyck 
Rossiter. 

Board  of  Super- 
visors of  Queens 
County. 


1  Maltbie,  Franchises  of  Electrical  Corporations,  p.  103. 

^  Ibid.,  pp.  156-159.    The  table  is  here  presented  in  part  only. 


ELECTRIC  FRANCHISES  IN  NEW  YORK  CITY  [336;; 


Table  VIII — Analysis  of  the  Electric  Light  Franchises  Claimed  or  Heli>' 
BY  the  Queens  Borough  Gas  and  Electric  Company  {Concluded) 


Date  of 
franchise. 


April  6,  1892. 
Amended  later. 


August  31, 1897. 


September  28, 
1897. 


Territory- 
covered  by- 
franchise. 


Scope  of 
franchise. 


Grant  exclusive. 

Grantee's 
"  successors 
or  assigns  " 
recognized  in 
franchise. 

Number  of  times 
franchise  has 
been  transferred. 


Village  of 
Far  Rockaway. 


Electricity  for 
lighting,  not  in- 
cluding motive 
power  in  any 
streets,  (after- 
wards amended 
— date  not  given— 
so  as  to  include 
light,  heat  and 
power,  but  not  to 
authorize  the 
"  laying  of  street 
railroad  tracks")- 


No. 


Two. 


Village  of 
Rockaway  Beach. 


Electric  lights 
and  power  for 
stationary 
motors,  "  and 
for  no  other 
purpose." 


No. 

Yes. 


Two. 


The  Boulevard 

(in  town  of 
Hempstead,  now  in.. 
Ward  5,  Borough 
of  Queens). 

Electric  light 
and  power. 


Yes. 


Two. 


Before  taking  up  the  rights  of  the  Queens  Borough  Gas 
and  Electric  Company  under  the  six  franchises  analyzed  in 
the  table,  attention  is  directed  to  the  connection  between  the 
areas  included  in  the  old  franchise-granting  districts  and 
the  present  fifth  ward  of  the  borough  of  Queens.  The 
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Myers  franchise  and  the  Taylor  franchise,  as  has  been  said, 
covered  the  same  territory.  The  Taylor  franchise  covers 
all  that  part  of  the  Fifth  Ward  of  the  borough  of  Queens 
not  formerly  included  within  the  limits  of  the  village  of 
Far  Rockaway,  and  the  village  of  Far  Rockaway  comprised 
the  eastern  portion  of  the  present  Fifth  Ward  of  the  bor- 
ough of  Queens. 

Mr.  Maltbie  maintains  that  the  Queens  Borough  Gas  and 
Electric  Company  had  not  been  able  to  show  documentary 
proof  that  it  owned  the  Taylor  franchise/  The  chart  of 
the  history  of  the  transfer  of  this  franchise  puts  a  question- 
mark  at  the  first  alleged  transfer  from  Taylor  to  one  Seely. 
As  has  been  indicated,  also,  the  table  stated  that  there  were 
transfers,  but  put  a  question-mark  by  the  statement.  The 
title  of  the  company  to  the  Myers  franchise  as  well,  was 
held  to  be  in  doubt :  "  No  documentary  evidence  was  pro- 
duced by  the  company  to  show  that  the  Myers  grant  ever 
became  the  property  of  the  Rockaway  Electric  Light  Com- 
pany.""   The  situation  is  summed  up  as  follows: 

Granting  that  the  Rockaway  Electric  Light  Company  had 
title  to  the  Myers  franchise  and  that  it  was  properly  transferred 
by  Bennett  as  a  receiver  to  Rossiter  by  the  deed  of  sale  dated 
July  26,  1897,  it  appears  that  Rossiter  entered  into  a  contract 
with  the  Queens  Borough  Electric  Light  and  Power  Company 
under  date  of  June  30,  1898,  by  which  he  agreed  to  transfer 
this  franchise.  The  Queens  Borough  Gas  and  Electric  Com- 
pany was  unable,  however,  to  furnish  the  Commission  a  copy 
of  the  actual  transfer  which  it  is  claimed  took  place.  In  lieu 
of  this  the  company  furnished  a  confirmatory  or  quit-claim 
deed,  executed  by  Rossiter  on  May  28,  1908,  more  than  a  year 
after  the  Commission  had  called  the  company's  attention  to  the 
apparent  defects  in  its  title  to  this  franchise.^ 

1  Maltbie,  Franchises  of  Electrical  Corporations,  p.  152. 

2  Ibid.,  p.  153- 
s  Ibid.,  p.  153. 
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Concerning  the  franchise  granted  by  the  trustees  of  the 
village  of  Far  Rockaway  to  the  Rockaway  Electric  Light 
Company,  the  Report  stated  that  no  proof  had  been  pre- 
sented to  show  that  the  original  grantee  had  complied  with 
the  franchise  terms  requiring  the  separate  approval  of  the 
village  president  or  the  filing  of  the  indemnity  bond;  and 
that  "  no  evidence  whatever  has  been  presented  by  the  pres- 
ent operating  company  to  show  that  this  franchise  ever 
passed  from  the  possession  of  the  company  to  which  it  was 
granted  originally."  ^  The  record  of  transfers  of  the  fran- 
chise granted  to  the  Citizens  Lighting  Company  is  clear, 
and  may  be  traced  in  the  corporate  history  of  the  present 
operating  company.  Finally,  the  two  franchises  granted  to 
Van  Wyck  Rossiter  were  transferred  by  him  to  the  Queens 
Borough  Electric  Light  and  Power  Company.  As  the  cor- 
porate history  of  the  Queens  Borough  Gas  and  Electric 
Company  shows,  the  Queens  Borough  Electric  Light  and 
Power  Company  was  later  merged  into  the  present  oper- 
ating company. 

After  consolidation  with  the  city  of  New  York,  the 
village  af  New  Brighton  (town  of  Castletoin)  became  ward 
one  of  the  borough  of  Richmond;  the  town  of  Mid- 
dletown  became  ward  two;  the  town  of  Northfield  became 
ward  three ;  the  town  of  Southfield  became  ward  four ;  and 
the  town  of  Westfield  became  ward  five.  The  village  of 
Edgewater  made  up  parts  of  the  towns  of  Middletown  and 
Southfield;  the  village  of  Port  Richmond,  a  part  of  the 
town  of  Northfield;  and  the  village  of  Tottenville,  a  part 
of  the  town  of  Westfield.  The  franchises  discussed  in  this 
chapter  are  one  from  the  village  of  New  Brighton  (the  New 
York  and  vStaten  Island  Electric  Company  franchise)  ;  one 
from  the  village  of  Edgewater  (the  New  York  and  Staten 
Island  J^^lectric  Company  contract)  ;  one  from  the  village 

^  Mahbie,  Franchises  of  Electrical  Corporations,  p.  153. 
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of  Port  Richmond  (the  Richmond  County  Electric  Light 
Company  franchise)  ;  one  from  the  town  of  Northfield  (the 
Lisk  franchise,  a  franchise  granted  by  Lisk,  the  commis- 
sioner of  highways  of  the  road  district  of  the  town,  to  the 
Richmond  County  Electric  Light  Company)  ;  two  from  the 
town  of  Southfield  (the  highway  commissioners'  franchise 
and  the  town  board  grant) ;  one  from  the  village  of  Totten- 
ville;  and  two  from  the  town  of  Westfield  (the  highway 
commissioners'  franchise  and  the  town  board  franchise)/ 
They  are  tabulated  in  part  as  follows : 


Table  IX — Analysis  of  Electric  Light  Franchises  Held  or  Claimed  by 
/Richmond  Light  and  Railroad  Company — ^Old  Village  Grants  ^ 


Original 

Richmond 

New  York 

New  York 

New  York 

grantee. 

County  Elec- 

and Staten 

and  Staten 

and. Stat  en 

tric  Light  Co. 

Island  Elec- 

Island Elec- 

Island Elec- 

tric Company. 

tric  Company. 

tric  Company. 

Local 

Board  of  vil- 

Board of  vil- 

Board of  vil- 

Board of  vil- 

authority. 

lage  trustees. 

lage  trustees. 

lage  trustees. 

lage  trustees. 

Date  of 

September 

March  9, 

April  6, 

November 

franchise. 

lo,  1896. 

1897. 

1897. 

17, 1897. 

Territory 

Village  of 

Village  of 

Village  of 

Village  of 

covered  by 

Port  Rich- 

New Brigh- 

Edgewater. 

Tottenville. 

franchise. 

mond. 

ton. 

Duration 

Twenty  years 

Twenty-five 

of 

from  date. 

years. 

franchise. 

Scope  of 

Electricity  for 

Lighting  by 

Lighting  by 

Lighting  by 

franchise. 

light,  heat 

electricity  and 

electricity  and 

electricity  and 

and  power. 

using  electric- 

using electric- 

furnishing 

ity  for  heat 

ity  for  heat 

electricity  for 

and  power. 

and  power. 

heat  and  power. 

1  Mr.  Maltbie  speaks  of  the  uncertainty  regarding  the  proper  franchise- 
granting  authorities  in  the  towns  of  Southfield  and  Westfield.  Both 
the  town  board  and  the  highway  commissioners  granted  franchises  in 
these  towns.    Franchises  of  Electrical  Corporations,  p.  205. 

-  Maltbie,  Franchises  of  Electrical  Corporations,  pp.  209-211.  The 
table  is  here  presented  only  in  part. 
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Table  IX — Analysis  of  Electric  Light  Franchises  Held  or  Claimed  by 
Richmond  Light  and  Railroad  Company — Old  Village  Grants (Co«dMC?^rf) 

Grant  No.  No. 

exclusive. 

Grantee's      No.  Yes.  Yes.  Yes. 

"  succes- 
sors or  as- 
signs "  rec 
ognized  in 
franchise. 

Number        Two.  One.  One.  One. 

of  times 
franchise 
has  been 
trans- 
ferred. 


Table  X — Analysis  of  Electric  Light  Franchises  Held  or  Claimed  by 
Richmond  Light  and  Railroad  Company — ^Old  Town  Grants  ^ 


Original 

Richmond 

New  York 

New  York 

New  York 

New  York 

grantee. 

County 

and  Staten 

and  Staten 

and  Staten 

and  Staten 

Electric 

Island  Elec- 

Island Elec- 

Island Elec- 

Island Elec- 

Light Co. 

tric  Co. 

tric  Co. 

tric  Co. 

tric  Co. 

Local 

Commis- 

Highway 

Town 

Highway 

Town 

authority. 

sioner  of 

commis- 

Board. 

commis- 

Board. 

highways. 

sioners. 

sioners. 

Date  of 

January 

May  25  and 

August 

June  2  and 

Sept.  23, 

franchise. 

14, 1897- 

May 26, 1897;  30,  1897. 

16,  1897; 

1897. 

amended 

amended 

Dec.  29, 

Sept.  I, 

1897. 

1897. 

1  Maltbie,  Franchises  of  Electrical  Corporations,  pp.  212-214.  The  table  is 
presented  only  in  part. 
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Table  X — Analysis  of  Electric  Light  Franchises  Held  or  Claimed  by 
Richmond  Light  and  Railroad  Company— ^Old  Town  Grants  (Continued) 


Territory 
covered  by 
franchise. 


Duration 
of 

franchise. 


Scope  of 
franchise. 


Town  of 
Northfield 
outside  of 
village  of 
Port 

Richmond. 


"  Shall  not 

be  revocable 
except  by 
due  process 
of  law." 

Electric 
lighting 
and  power. 


Town  of 

Town  of 

Town  of 

Town  of 

Southfield 

Southfield 

Westfield 

Westfield 

outside  of 

outside  of 

outside  of 

outside  of 

village  of 

village  of 

village  of 

village  of 

Edgewater. 

Edgewater. 

Tottenville. 

Tottenville. 

Streets  to 

be  selected 

by  company. 

Amended 

Sept.  I, 

1897,  to 

include  all 

streets. 

Originally 
unlimited ; 
made  "  per- 
petual "  by 
amendment 
Dec.  29,  1897. 

Lighting 
by  electric- 
ity;  using 
electricity 
for  heat  and 
power  and 
furnishing 
heat,  power 
and  light 
to  public 
and  private 
parties. 


Electricity 
for  light, 
heat  and 
power  "  for 
commercial 
purposes 
only." 


Lighting 
by  electric- 
ity ;  using 
electricity 
for  heat 
and  power 
and  fur- 
nishing 
light,  heat 
and  power 
to  public 
or  private 
parties. 
Not  to  in- 
clude right 
to  run  trol- 
ley cars  or 
supply  mo- 
tive power 
therefor 
without 
further 
consent. 


Lighting 
by  electric- 
ity and  fur- 
nishing 
electricity 
for  heat 
and  power. 
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Table  X — ^Analysis  of  Electric  Light  Franchises  Held  or  Claimed 
Richmond  Light  and  Railroad  Company — 'Old  Town  Grants  {Concluded) 

Compen-  One-half 
sation  in  of  one  per 

money.  cent  of 

gross  re- 
ceipts per 

annum  for 

first  ten 

years,  and 

one  per  cent 

thereafter; 

payable 

annually 

by  Jan.  15. 


Grant 
exclusive. 

Grantee's 
"  succes- 
sors or  as- 
signs "  re- 
cognized in 
franchise.  No. 


Number 
of  times 
franchise 
has  been 
trans- 
ferred. 


Two. 


No. 
One. 


No. 


Yes. 
One. 


No. 
One. 


No. 
One. 


The  New  York  and  Staten  Island  Electric  Light  Com- 
pany was  the  original  grantee  of  seven  of  the  nine  fran- 
chises tabulated.  It  was  the  contention  of  the  engineer  in 
charge  of  the  city  division  of  franchises  at  the  time  Mr. 
Maltbie  made  his  report,  that  the  company  could  establish 
claim  to  only  one  of  the  seven;  namely,  the  franchise 
granted  on  March  9,  1897,  by  the  board  of  trustees  of  the 
village  of  New  Brighton.  He  maintained  that  since  the  cer- 
tificilc  of  incorporation  of  the  New  York  and  Staten  Island 
Electric  Company  did  not  include  the  right,  original  or 
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amended,  to  carry  on  an  electric  business  in  any  place  but 
the  town  of  Castleton  (coterminous  with  the  village  of  New 
Brighton),  the  company  had  no  capacity  to  acquire  local 
consent  to  operate  in  the  villages  of  Edge  water  and  Totten- 
ville,  or  the  towns  of  Southfield  and  Westfield.  The  con- 
clusion is  apparent.  If  the  theory  is  correct,  the  Richmond 
Light  and  Railroad  Company,  the  present  operating  com- 
pany, does  not  own  the  six  franchises  enumerated ;  it  could 
not  purchase  from  the  New  York  and  Staten  Island  Electric 
Company  what  the  latter  company  did  not  rightfully  own. 
The  engineer's  theory  extends  even  to  the  two  remaining 
franchises,  the  one  granted  to  the  Richmond  County  Elec- 
tric Light  Company  by  the  board  of  trustees  of  the  village 
of  Port  Richmond,  and  the  one  granted  by  the  commis- 
sioner of  highways  of  the  town  of  Northfield,  since  the  New 
York  and  Staten  Island  Electric  Company  would  not  have 
the  right  to  receive  thein  from,  the  original  grantee. 

Another  question  arises  as  to  the  validity  of  those  fran- 
chises granted  after  the  date  of  approval  of  the  charter  of 
Greater  New  York.  The  question  affects  four  of  the  fran- 
chises held  by  the  present  operating  company,  but  will  be 
discussed  in  another  connection. 

There  is  a  further  question  in  regard  to  the  validity  of  cer- 
tain franchises  on  account  of  the  uncertainty  as  to  what  con- 
stituted the  municipal  authorities  of  towns  or  separate  road 
districts  within  the  meaning  of  the  statute  requiring  their  con- 
sent for  the  operations  of  electric  light  companies.  If  the 
Town  Board  was  the  proper  authority,  then  franchises  granted 
by  the  Highway  Commissioners  would  be  ineffectual.  If,  on 
the  other  hand,  the  Highway  Commissioners  were  the  proper 
authority,  franchises  granted  by  the  Town  Board  would  be  in- 
valid. If  the  consent  of  both  Town  Board  and  Highway  Com- 
missioners was  required,  then  franchises  granted  by  the  two 
authorities  on  different  terms  and  conditions  would  fall  into 
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an  uncertain  category.  These  questions  apply  primarily  to  the 
town  of  Northfield,  where  only  the  highway  commissioner 
gave  his  consent,  and  to  the  towns  of  Southfield  and  West- 
field,  where  both  bodies  gave  franchises  but  on  different  con- 
ditions.^ 

The  charter  of  Greater  New  York  was  approved  on  May 
4,  1897.  Greater  New  York  came  into  existence  on  Jan- 
uary I,  1898.  Five  of  the  franchises  now  held  by  the 
Richmond  Light  and  Railroad  Company,  two  held  by  the 
Queens  Borough  Gas  and  Electric  Company,  and  two 
claimed  by  the  New  York  and  Queens  Electric  Light  and 
Power  Company  were  granted  by  local  authorities  after 
May  4,  1897.  Three  of  the  five  franchises  granted  after 
May  4,  1897,  and  now  held  by  the  Richmond  Light  and 
Railroad  Company,  have  no  time-limit  expressed;  a  fourth 
was  made  perpetual,  "  unless  the  courts  shall  finally  decree 
that  under  the  provisions  of  the  charter  of  Greater  New 
York  .  .  .  this  board  had  not  the  power  ...  to  grant  the 
same  to  the  said  company  in  perpetuity and  the  fifth  was 
limited  to  twenty-five  years.  Neither  of  the  two  franchises 
granted  after  that  date  and  now  held  by  the  Queens  Bor- 
ough Gas  and  Electric  Company  has  any  time-limit  ex- 
pressed. One  of  the  franchises  granted  after  May  4,  1897, 
and  now  held  by  the  New  York  and  Queens  Electric  Light 
and  Power  Company,  was  granted  for  an  initial  period  of 
twenty-five  years,  with  the  right  to  renewal,  after  revalua- 
tion, for  another  twenty-five  years. ^  The  other,  granted  by 
the  town  board  of  Jamaica,  on  November  26,  1897,  to  the 
Jamaica  Electric  Light  Company  is  for  a  term  of  forty-five 
years. 

1  Maltl>ie,  Franchises  of  Electrical  Corporations,  p.  205. 

'  By  error  the  table  gives  an  initial  period  of  twenty-six  years. 
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Mr.  Maltbie  cites  the  case  of  Blaschko  v.  Wurster,'  in 
which  the  court  held  that  "  after  May  4,  1897,  ...  no 
franchise  could  be  granted  by  any  local  authority  within 
the  present  limits  of  the  Greater  City  except  in  accordance 
with  the  provisions  of  this  charter."  "  Section  73  of  the 
charter  approved  on  May  4,  1897,  limited  the  initial  fran- 
chise period  to  twenty-five  years,  with  a  renewal  period 
aggregating  another  twenty-five  years.  Referring  to  the 
franchises  granted  after  May  4,  1897,  for  more  than  the 
initial  period  permitted  under  the  provisions  of  the  charter 
of  Greater  New  York,  and  the  franchises  granted  after  that 
date  with  no  time-limit  expressed,  the  Report  states : 

It  may  be  claimed  that  these  franchises  are  valid  but  that  the 
statutory  provision  limiting  franchise  terms  to  twenty-five  years 
applies  to  them.  Under  the  decision  of  the  court  above  re- 
ferred to,  they  certainly  are  not  perpetual.^ 

The  franchise  with  the  forty-five  year  term  was  consid- 
ered by  Mr.  Maltbie  to  be  invalid  in  whole  or  in  part,  since 
it  was  not  in  conformity  with  the  charter  provision  v\^hich 
allows  an  initial  period  of  but  twenty-five  years. 

Brief  mention  must  be  made  of  the  questions  of  fran- 
chises by  acquiescence,  franchises  by  private  contract,  and 
franchises  by  annexation.  If  the  local  authorities  permit  a 
company  to  extend  its  services  into  an  area  and  maintain  its 
pipes  or  wires  there,  it  is  frequently  held  that  the  company 
obtains  thereby  a  franchise  by  acquiescence.  It  would  seem 
that  the  theory  of  acquiescence  might  be  advanced  with  re- 
spect to  a  company  whose  franchise  rights  had  expired  with 
regard  to  the  area  in  question,  but  which  had  continued 
operating  without  any  protest  from  the  local  authorities;  or 

*  Blaschko  v.  Wurster,  156  N.  Y.  437. 

2  Maltbie,  Franchises  of  Electrical  Corporations,  p.  18. 

3  Ibid.,  p.  19.    These  franchises  are  the  ones  without  time  limit. 
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with  respect  to  a  company  whose  franchise  rights  in  the  dis- 
puted area  were  either  originally  entirely  absent  or  were  at 
a  later  date  seriously  questioned  as  to  validity.  Those  up- 
holding the  theory  of  acquiescence  maintain  that  the  com- 
pany obtains  consent  Avhen  the  local  authorities  either  openly 
favor  or  tacitly  approve  occupation  of  the  area  for  which 
no  formal  grant  has  been  obtained  by  the  company,  even 
though  that  consent  has  not  been  offered  in  writing,  or  by 
any  formal  resolution.  The  theory  of  franchise  by  private 
contract  is  briefly  explained  : 

According  to  this  theory,  if  a  company  were  to  produce  and 
distribute  current  upon  its  own  land,  or  were  to  make  a  con- 
tract with  a  real-estate  company  for  such  purposes,  using  only 
private  property  and  never  any  street  or  highway  which  had 
been  dedicated  to  the  public,  and  if  later  public  streets  were 
laid  out  where  the  company  had  its  mains  and  wires,  such  com- 
pany would  ipso  facto  come  to  have  a  franchise  under  the 
terms  of  the  private  contract  as  originally  made,  even  though 
the  local  authority  within  whose  area  these  streets  were  located 
bad  not  granted  a  franchise  or  any  right  whatsoever.^ 

There  is  a  provision  in  the  charter  of  Greater  New  York 
against  the  territorial  expansion  of  existing  franchise 
rights;  consequently,  the  question  of  franchises  by  annexa- 
tion does  not  arise  with  respect  to  the  enlargement  of  the 
boundaries  of  the  city  of  New  York  on  January  i,  1898. 
But  the  theory  is  of  interest  in  regard  to  the  district  an- 
nexed to  the  old  city  of  New  York  June  6,  1895.  Concern- 
ing the  application  of  the  theory,  the  report  said  :  ^ 

For  example,  all  of  the  valid  franchises  of  the  New  York 
Edison  Company  were  granted  prior  to  the  time  when  that 
portion  of  The  Bronx  east  of  the  Bronx  river  was  made  a  part 

'  Maltbie,  Franchises  of  Electrical  Corporations,  p.  14. 
2  Ibid.,  pp.  14,  15. 
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of  the  City  of  New  York.  The  company  claims  that  the  an- 
nexation of  this  area  ipso  facto  gave  the  company  the  right  to 
supply  in  that  territory.  No  legislation  nor  court  decisions 
were  cited  in  support  of  this  claim,  and  the  company  is  not 
operating  in  the  annexed  district,  which  is  supplied  by  the 
Bronx  Gas  and  Electric  Company  and  the  Westchester  Light- 
ing Company.  If  this  theory  is  good  law,  the  United  Electric 
Light  and  Power  Company  and  its  subsidiaries,  and  possibly 
the  Long  Acre  Electric  Light  and  Power  Company  have  rights 
to  operate  in  The  Bronx  east  of  the  Bronx  river.  An  affirma- 
tive answer  to  the  question  would  also  extend  the  franchises 
granted  by  the  former  city  of  Brooklyn  to  the  Edison  Electric 
Illuminating  Company  of  Brooklyn,  the  Kings  County  Electric 
Light  and  Power  Company,  and  the  State  Electric  Light  and 
Power  Company  to  cover  not  only  the  territory  which  was  in- 
cluded in  the  city  of  Brooklyn  at  the  time  these  grants  were 
made,  but  also  all  the  outlying  districts  that  were  later  annexed 
to  the  city.  It  is  even  claimed  by  the  Edison  Company  of 
Brooklyn  that  the  old  Pope,  Sewall  &  Company  franchise  of 
1884,  afterwards  used  by  the  Citizens  Electric  Illuminating 
Company,  was  extended  automatically  by  the  annexation  of 
territory  to  the  city  to  include  all  that  portion  of  the  present 
Borough  of  Brooklyn  except  Wards  13  to  19  as  they  existed 
at  the  time  of  the  grant. 


CHAPTER  III 


Doubtful  and  Invalid  Franchises 

In  addition  to  the  electrical  franchises  discussed  in  the 
preceding  chapter,  attention  must  be  directed  to  certain 
franchises  that  are  unclaimed,  are  claimed  without  sufficient 
evidence,  are  uncertain  in  status,  are  not  strictly  electric- 
lighting  grants,  have  been  lost,  have  been  superseded,  have 
expired,  or  are  clearly  invalid. 

Sixteen  franchises  that  fall  within  one  or  more  of  these 
categories  were  granted  by  the  old  city  of  New  York  while 
its  area  was  limited  to  Manhattan  Island  and  that  part  of 
The  Bronx  west  of  the  Bronx  river.  These  include  the 
Electric  Lines  franchise,  the  first  Harlem  franchise,  the 
grant  made  to  the  Waterhouse  Electric  and  Manufacturing 
Company,  the  Mutual  franchise,  and  the  twelve  franchises 
granted  between  1887  and  1897  by  the  board  of  electrical 
control.^  The  Electric  Lines  franchise,  not  strictly  an  elec- 
tric-lighting grant,  was  obtained  in  1883  by  the  New  York 
Electric  Lines  Company.  It  was  the  purpose  of  the  com- 
pany to  lay  wires  underground  and  lease  them  to  telephone, 
telegraph,  and  electric  light  companies.^    The  first  Harlem 

1  Maltbie,  Franchises  of  Electrical  Corporations  in  Greater  New 
York,  pp.  30-44. 

Ibid.,  pp.  32,  218.  The  commissioners  of  electrical  subways,  ap- 
pointed after  the  passing  of  an  act  in  1884  requiring  telegraph  and 
electric  light  companies  in  the  city  of  New  York  to  put  their  wires 
underground,  contracted  with  the  Consolidated  Telegraph  and  Elec- 
trical 'Su1)way  Company  for  construction  of  electrical  subways.  The 
right  of  the  New  York  Electrical  Lines  Company  to  construct  subways 
was  held  by  the  courts  to  have  lapsed  in  1886.  (New  York  Electric 
Lines  Company  v.  i'Jlison,  188  N.  Y.  523). 
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franchise,  granted  December  7,  1886,  gave  the  Harlem 
Lighting  Company  authority  to  operate  in  a  Hmited  terri- 
tory in  Manhattan  Island  and  in  that  part  of  The  Bronx 
west  of  the  Bronx  river.  Although  held  by  the  New  York 
Edison  Company,  it  is  to  all  intents  and  purposes  super- 
seded by  the  Harlem  Lighting  grant  of  May  31,  1887/ 
The  grant  made  to  the  Waterhouse  Electric  and  Manufac- 
turing Company  was  one  of  the  six  franchises  granted  by  a 
single  resolution  of  the  board  of  aldermen  May  31,  1887, 
and  known  as  the  omnibus  electric  franchise.  This  grant 
to  the  Waterhouse  Company  appears  to  be  lost.  In  fact, 
a  thorough  search  of  the  indexes  in  the  Secretary  of  State's 
office  has  failed  to  show  any  reference  to  the  incorporation 
of  a  company  in  this  state  [New  York]  under  that  name."  ^ 
The  franchise  granted  to  the  Mutual  Electric  Illuminating 
Company  on  June  7,  1887,  seems  also  to  be  lost. 

It  was  held  by  the  court  of  appeals  in  a  decision  rendered 
on  January  7,  1907,^  that  the  board  of  electrical  control 
had  been  unwarranted  in  assuming  the  franchise-granting 
authority  of  the  old  city  of  New  York  after  June  7,  1887. 
Consequently,  the  grants  between  1887  and  1897  became 
clearly  illegal.  Four  of  the  clearly  invalid  grants  were 
made  to  predecessors  of  the  New  York  Edison  Company: 
the  grant  of  October  19,  1888,  to  the  Manhattan  Electric 
Light  Company,  Lim.ited;  ^  the  grant  of  February  8,  1893, 

1  Supra,  p.  58. 

Maltbie,  Franchises  of  Electrical  Corporations,  p.  44. 

3  West  Side  Electric  Company  v.  The  Consolidated  Telegraph  and 
Electrical  Subway  Company,  187  N.  Y.  58  (1907).  This  decision  is 
discussed  in  Mr.  Maltbie's  report,  p.  42. 

*This  grant  is  not  enumerated  in  the  list  of  ''franchises"  (p.  42) 
reported  in  Franchises  of  Electrical  Corporations  as  granted  by  the 
board  of  electrical  control.  It  is  mentioned,  however,  in  a  later  con- 
nection (p.  48)  as  being  granted  to  a  predecessor  of  the  New  York 
Edison  Company.    In  reality,  therefore,  there  were  thirteen  "  fran- 
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to  the  New  York  Heat,  Light  and  Power  Company;  the 
grant  of  November  12,  1894,  to  the  Block  Lighting  and 
Power  Company  No.  i ;  and  the  grant  of  June  7,  1895,  to 
the  Madison  Square  Light  Company.  One  of  the  grants 
was  made  on  September  20,  1887,  "  to  the  Safety  Electric 
Light  and  Power  Company,  the  original  name  under  which 
the  United  Electric  Light  and  Power  Company  was  incor- 
porated." ^  Another  grant  was  made  to  a  predecessor  of 
the  Westchester  Lighting  Company,  the  grant  of  December 
31,  1897,  to  the  Pelham  Electric  Light  and  Power  Com- 
pany. The  remaining  invalid  franchises  may  be  disposed 
of  briefly.  One  was  granted  on  October  29,  1896,  to  the 
Fleischauer  Electric  Light  and  Power  Company;  one  on 
November  12,  1896,  to  the  West  Side  Electric  Company; 
one  on  December  7,  1897,  to  the  Metropolitan  Electric 
Light,  Heat  and  Power  Company;  and  three  on  December 
31,  1897,  to  the  Greater  New  York  Electric  Light  and 
Power  Company,  the  Commercial  Light,  Heat  and  Power 
Company,  and  the  Colonial  Electric  Company  of  New  York, 
respectively. 

Among  the  franchises  granted  for  the  territory  now  occu- 
pied by  the  New  York  and  Queens  Electric  Light  and  Power 
Company  were  two  that  have  been  superseded  by  a  grant 
held  by  the  present  operating  company,  four  that  have  ap- 
parently never  been  transferred  to  this  company,  and  two 
contracts  for  public  lighting  that  have  expired.  These 
grants  were  made  by  the  village  of  Flushing  and  by  the 
town  and  the  village  of  Jamaica. 

Certain  streets  of  the  village  of  Flushing  were  covered 

chises"  granted  by  the  board  of  electrical  control.    The  minutes  of 
the  board  for  the  date,  October  19,  1888,  state  the  grant  of  two  fran- 
chises, namely,  one  to  the  Manhattan  Electric  Light  Company,  Limited, 
and  one  to  the  Electric  Power  Company. 
'  Maltbie,  Franchises  of  Electrical  Corporations,  p.  58. 
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by  a  grant  made  on  November  19,  1889,  to  a  corporation  to 
be  organized  by  Joseph  Dykes  and  his  associates.  The  con- 
ditions imposed  deah  with  the  questions  of  poles,  time  of 
beginning  operation,  indemnity  bond,  acceptance  of  grant, 
and  compHance  with  regulations  of  the  board  of  trustees. 
The  purpose  of  granting  the  franchise  was  avowed  to  be 
the  desire  to  give  the  inhabitants  the  opportunity  to  test  the 
value  of  an  electric  light  and  power  system.  The  grant  was 
revocable  by  the  board  of  trustees  at  their  discretion.  For 
all  practical  purposes  this  Dykes  grant  was  superseded  ^  by 
the  grant  of  1892,  taken  up  in  the  next  paragraph. 

The  grant  of  April  5,  1892,  made  by  the  board  of  trustees 
of  the  village  of  Flushing  to  the  Flushing  Electric  Light  and 
Power  Company,  was  a  general  franchise  for  furnishing 
electric  light  and  power.  The  franchise  period  was  set  at 
twenty-five  years.  This  grant,  in  turn,  was  superseded  by 
the  franchise  of  January  18,  1897,  granted  to  the  same 
company.^ 

On  December  12,  1895,  the  commissioners  of  highways 
of  the  town  of  Jamaica  ^  granted  to  the  Woodhaven  Elec- 
tric Light  Company  a  franchise  for  distributing  electricity 

^ "  If  any  rights  remain  under  the  original  Dykes  grant  they  are 
now  held  by  the  New  York  and  Queens  Electric  Light  and  Power 
Company."    Maltbie,  Franchises  of  Electrical  Corporations,  p.  107. 

2  Supra,  p.  69. 

^  Another  grant  made  by  the  town  of  Jamaica,  this  time  by  its  town 
board,  is  shown  by  the  minutes  of  the  board  for  December  23,  1892. 
The  Report  calls  attention  to  this  grant  to  erect  poles,  made  to  the 
West  Jamaica  Electric  Light  Company,  and  adds : 

"A  reference  to  the  company's  appHcation  is  found  in  the  minutes 
of  December  31,  1891,  but  no  light  is  cast  upon  the  specific  proposal 
made  by  the  company.  It  should  be  noted  that  this  franchise  was 
granted  at  a  time  prior  to  the  incorporation  of  the  village  of  Richmond 
Hill,  and  would  therefore  cover  the  territory  later  included  in  the 
village  as  well  as  that  portion  of  the  old  town  of  Jamaica  covered  by 
later  town  franchises."  Maltbie,  Franchises  of  Electrical  Corpora- 
tions, p.  III. 
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for  light,  heat  and  power.  This  grant  has  never  l>een  used/ 
No  extended  analysis  is  herewith  given  of  the  five  grants 
listed  under  the  village  of  Jamaica.^  A  franchise  for  elec- 
tric lighting  was  granted  by  the  board  of  trustees  on  Jan- 
uary y,  1886,  tO'  the  American  Electric  Manufacturing  Com- 
pany. The  territory  covered  by  its  terms  included  the  en- 
tire village  of  Jamaica.  "  No  evidence  has  been  found  that 
the  company  ever  operated  under  the  Jamaica  franchise  or 
transferred  it  to  any  other  person  or  company."  "  On  Oc- 
tober 12,  1887,  the  board  of  trustees  granted  a  franchise 
for  electric  lighting  tO'  the  Jamaica  Gas  Light  Company. 
Concerning  this  grant  the  Report  states :  * 

The  New  York  and  Queens  Electric  Light  and  Power  Com- 
pany makes  no  claim  to  the  electric-lighting  franchise  granted 
to  the  Jamaica  Gas  Light  Company  on  October  12^  1887. 
There  is  no  record  among  the  papers  filed  with  the  Public  Ser- 
vice Commission  or  in  the  minutes  of  the  Jamaica  village  trus- 
tees, so  far  as  we  have  been  able  to  find,  showing  that  the 
Jamaica  Gas  Light  Company's  electric  franchise  was  ever 
transferred. 

The  board  of  trustees  granted  on  October  12,  1887,  to 
Jesse  Browne,  Jr.,  and  associates,  a  franchise  for  electric 
lighting.  "  No'  record  of  the  corporate  identity  of  Jesse 
Browne,  Jr.,  and  his  associates,  and  no  trace  of  any  con- 
struction or  operation  under  the  Browne  franchise,  or  of 

^  Maltbie,  Franchises  of  Electrical  Corporations,  p.  112. 

^  Mention  is  made  of  an  electric  lighting  contract  between  the  village 
and  the  National  Electric  Manufacturing  and  Construction  Company, 
Octolier  I,  T890,  and  of  a  transfer  of  this  contract  to  the  Jamaica  Gas 
Light  Company  in  1891.  The  latter  company  did  not  operate  its  elec- 
tric light  plant  after  1893.  Maltbie,  Franchises  of  Electrical  Corpor- 
ations, p.  118. 

^  Ibid.,  p.  117- 

*  Ibid.,  p.  119. 
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the  transfer  of  this  franchise  to  any  other  person  or  com- 
pany has  been  found."  ^ 

Two  contracts  for  pubHc  lighting  were  executed  between 
the  board  of  trustees  of  the  village  of  Jamaica  and  the 
Jamaica  Electric  Light  Company,  one  for  a  period  of  three 
years,^  and  the  other  for  a  period  of  five  years.  The  first 
contract  was  executed  on  September  25,  1893;  the  second, 
September  16,  1896.  On  December  29,  1897,  the  company 
petitioned  for  an  electric  light  franchise  for  a  period  of 
forty-five  years.    The  petition  was  not  granted. 

The  board  of  trustees  of  the  village  of  Rockaway  Beach 
granted,  on  August  25,  1897,  ^  franchise  for  electric  light- 
ing on  five  streets  to  the  Seaside  Amusement  Company. 
On  December  31,  1897,  the  board  passed  two  resolutions, 
one  granting  to  William  G.  Wainwright  or  his  assigns  the 
consent  to  carry  on  the  business  of  furnishing  electric  light 
and  power  for  stationary  motors  in  private  and  public  build- 
ings west  of  Holland  Avenue,  and  the  other  granting  a  like 
request  to  Louis  Hammel  in  the  streets  and  avenues  and 
public  parks  east  of  Holland  Avenue.^  Both  grants  were, 
of  course,  confined  to  the  limits  of  Rockaway  Beach.  They 
are  listed  as  the  Wainwright-Hammell  franchises.  The 
Report  states : 

It  is  believed  that  the  franchise  granted  to  William  G.  Wain- 
wright is  now  held  by  the  Seaside  Electric  Light,  Heat  and 
Power  Company,  which  was  incorporated  July  9,  1900,  with 

1  Maltbie,  Franchises  of  Electrical  Corporations,  p.  119. 

*  The  first  contract  was  executed  between  the  village  and  one  John 
Williamson,  who  became  president  of  the  Jamaica  Electric  Light  Com- 
pany, incorporated  October  13,  1893.  Maltbie,  Franchises  of  Elec- 
trical Corporations,  p.  121. 

'  The  former  village  of  Rockaway  Beach  is  a  part  of  the  fifth  ward 
of  the  borough  of  Queens  in  which  the  Queens  Borough  Gas  and 
Electric  Company  is  operating. 
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three  Wainwrights  as  members  of  its  first  board  of  directors. 
This  company  operated  to  a  hmited  extent  some  years  ago,  but 
is  now  dormant.  .  .  . 

The  villages  of  New  Brighton,  Edgewater,  and  Port 
Richmond  and  the  towns  of  Northfield  and  Middleton 
granted  franchises  to  be  considered  in  this  chapter  in  con- 
nection with  the  present  borough  of  Richmond.  Under  the 
franchises  of  the  village  of  New  Brighton  come  the  Rich- 
mond Light,  Heat  and  Power  Company,  Limited,  contract 
and  franchise  of  1888;  and  the  Electric  Power  Company 
contracts  and  franchise,  1893  to  1897.  Listed  under  the 
franchises  of  the  village  of  Edgewater  are  the  Richmond 
Light,  Heat  and  Power  Company,  Limited,  contracts  from 
1887  to  1893;  the  Electric  Power  Company's  contracts, 
1893  to  1896;  and  the  Richmond  Borough  Electric  Com- 
pany contract  of  1897.  Under  the  franchises  of  the  village 
of  Port  Richmond  are  the  Richmond  Light,  Heat  and 
Power  Company,  Limited,  franchise  and  permits,  1887  to 
1892;  the  Staten  Island  Light,  Heat  and  Power  Company 
contract,  1889  to  1893;  the  Charles  H.  Ingalls  and  Port 
Richmond  Electric  Company  franchise  and  contract,  1894; 
the  New  York  and  Staten  Island  Electric  Company  con- 
tract, 1897;  and  the  Electrical  Subway  franchise,  1897. 
The  town  of  Northfield  grants  are  the  town  board  fran- 
chise of  1897  to  the  New  York  and  Staten  Island  Electric 
Company,  and  the  Melvin  Subway  franchise  of  1897.  Last 
of  all  comes  the  lighting  contract  of  the  town  of  Middle- 
town  in  1897. 

The  only  one  of  the  many  provisions  of  the  contract  for 
electric  lighting  executed  between  the  village  of  New 
Brighton  and  the  Richmond  Light,  Heat  and  Power  Com- 
pany, Limited,  on  March  12,  1888,  which  need  be  repeated 
here  is  the  clause  which  provided  that  the  contract  should 
not  be  transferred  or  assigned.     The  company  became 
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bankrupt.  ''Apparently  the  company's  franchises  perished 
with  it  and  are  not  at  the  present  time  claimed  by  any- 
body." ^  The  contracts  of  the  village  with  the  Electric 
Power  Company  of  Staten  Island  extended  over  about  four 
years.  This  company  also  went  into  bankruptcy.  Through 
its  receiver,  the  company  entered  into  a  contract,  on  August 
7,  1894,  for  lighting  the  village.  One  of  the  many  condi- 
tions of  this  contract  was  that  it  could  not  be  assigned  or 
transferred.  Another  contract  was  entered  into-  between 
the  village  and  the  receiver  on  May  22,  1895.  Commenting 
upon  transfers  of  property  and  franchises  made  by  the  re- 
ceiver for  the  company,  the  Report  states :  ^ 

Apparently  there  was  no  franchise  received  by  this  company 
or  its  receiver  from  the  village  of  New  Brighton  that  could 
have  been  transferred.  Indeed  it  would  appear  that  the  fran- 
chise contained  in  the  contract  of  August  7,  1894,  expired  July 
I,  1897,  and  if  it  did  not  actually  expire  at  that  time  became 
revocable  at  the  option  of  the  village  authorities. 

The  contract  of  the  village  of  Edgewater  in  1887  with  the 
Richmond  Light,  Heat  and  Power  Company,  Limited,  was 
for  public  lighting.  Other  contracts  for  public  lighting  were 
entered  into  between  the  village  and  the  company  between 
1887  and  1893.  The  company,  as  has  been  indicated,  went 
into  bankruptcy.^    In  January,  1897,  the  board  of  trustees 

^  Maltbie,  Franchises  of  Electrical  Corporations,  p.  164. 
^Ibid.,  p.  165. 

'Concerning  the  Electric  Power  Company  of  iStaten  Island's  con- 
tracts from  1893  to  1896  the  Report  states  (p.  169)  : 

"  The  Electric  Power  Company  of  Staten  Island,  which  appears  to 
have  succeeded  in  November,  1892,  to  some  of  the  property  of  the  Rich- 
mond Light,  Heat  and  Power  Company,  Limited,  went  into  bank- 
ruptcy in  May,  1893.  Its  receiver,  Albert  B.  Boardman,  was  awarded 
a  contract  by  the  Board  of  Trustees  of  the  village  of  Edgewater  on 
July  II,  1893,  and  others  in  later  years  .  .  .  No  copy  of  any  of  these 
contracts  has  been  found." 
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of  the  village  contracted  with  the  Richmond  Borough  Elec- 
tric Company  to  furnish  electric  light  for  the  remainder  of 
the  fiscal  year  ending  on  May  31,  1897. 

The  franchise  and  permits  granted  by  the  village  author- 
ities of  the  village  of  Port  Richmond  between  1887  and 
1892  to  the  Richmond  Light,  Heat  and  Power  Company, 
Limited,  will  not  be  discussed  in  detail.  The  Report 
states :  ^ 

The  franchises  of  the  Richmond  Light,  Heat  and  Power 
Company,  Limited,  do  not  seem  to  be  claimed  by  the  present 
operating  company,  as  none  of  these  papers  were  filed  with  the 
Public  Service  Commission  with  the  company's  franchise  docu- 
ments, and  no  reference  was  made  to  the  Richmond  Light, 
Heat  and  Power  Company  either  in  the  present  company's 
correspondence  in  regard  to  documents  or  at  the  hearings. 

In  the  last  part  of  1889,  the  village  authorities  of  the 
village  of  Port  Richmond  agreed  to  permit  the  Staten 
Island  Light,  Heat  and  Power  Company  to  execute  a  con- 
tract which  had  originally  been  granted  to  the  Montauk 
Construction  Company.  It  is  believed  that  the  Staten  Island 
Light,  Pleat  and  Power  Company  furnished  public  lighting 
in  the  village  until  1894.  Concerning  the  relation  of  these 
contracts  tO'  the  Richmond  Light  and  Railroad  Company, 
the  Report  states :  ^ 

The  present  operating  company  did  not  file  with  the  Public 
Service  Commission  with  its  franchise  papers  any  of  the  docu- 
ments of  the  Staten  Island  Light,  Heat  and  Power  Company, 
and  does  not  appear  to  claim  any  franchise  rights  originally 
acquired  by  the  latter  company. 

On  April  26,  1894,  a  contract  for  lighting  the  streets  of 

^  Maltbie,  Franchises  of  Electrical  Corporations,  p.  174. 
^  Ibid.,  p.  175- 
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the  village  of  Port  Richmond  was  entered  into  between  the 
village  board  and  Charles  H.  Ingalls.  The  contract  stip- 
ulated that  the  agreement  should  terminate  five  years  from 
the  date  of  its  execution.  On  July  6,  1894,  the  board  agreed 
to  permit  Ingalls  to  assign  the  contract  to  the  Port  Rich- 
mond Electric  Company.    The  Report  concludes :  ^ 

Any  transferable  rights  of  the  Port  Richmond  Electric 
Company  were  acquired  in  1897  by  the  New  York  and  Staten 
Island  Electric  Company,  but  the  present  operating  company 
has  not  filed  with  the  Public  Service  Commission  among  its 
franchise  documents  a  copy  of  the  Ingalls  contract,  and  does 
not  appear  to  claim  franchise  rights  under  it. 

The  contract  of  September  7,  1897,  between  the  board  of 
village  trustees  of  Port  Richmond  and  the  New  York  and 
Staten  Island  Electric  Company  was  executed  about  two 
years  before  the  close  of  the  period  set  forth  in  the  In- 
galls contract.    The  Report  says :  ^ 

This  contract  did  not  of  itself  grant  any  continuing  franchise 
rights.  It  recognized,  however,  the  validity  of  the  general 
franchise  granted  to  the  Richmond  County  Electric  Light  Com- 
pany and  of  its  transfer  to  the  New  York  and  Staten  Island 
Electric  Company. 

On  February  16,  1897,  the  board  of  trustees  of  the  vil- 
lage of  Port  Richmond  authorized  Joseph  Pearce,  Howard 
Bull,  and  five  others  to  construct  and  operate  subways  in  the 
village  for  wires,  pipes,  conductors,  conduits,  fixtures,  ap- 
pliances and  appurtenances  for  conducting  and  distributing 
electricity,  gas,  water,  oil,  fluids,  wires  and  steam."  The 
grantees  incorporated  as  the  Richmond  Borough  Subway 
Company  under  the  laws  of  the  state  of  New  Jersey.  Com- 
menting upon  the  franchise,  the  Report  states:  " 

*  Maltbie,  Franchises  of  Electrical  Corporations,  p.  176. 
"^Ihid.,  p.  179. 
»/6tU,  p.  180. 
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No  record  has  been  found  of  any  activity  under  this  fran- 
chise or  a  similar  one  granted  by  the  local  authorities  of  the 
town  of  Northfield,  to  which  reference  will  be  made  later  in 
this  report.  The  present  status  of  the  Richmond  Borough 
Subway  Company  and  of  the  rights  obtained  under  this  fran- 
chise has  not  been  ascertained. 

On  April  12,  1897,  the  town  board  of  the  town  of  North- 
field  resolved  that  they  execute  a  contract  for  public  lighting 
with  the  New  York  and  Sta^ten  Island  Electric  Company. 
The  resolution  was  accepted  by  the  company  on  April  20, 
1897.  There  is  on  file  with  the  city  bureau  of  franchises 
another  contract  copy,  uncertified,  purporting  to  have  been 
executed  on  April  20,  1897,  between  the  town  board  and 
the  same  company,  allowing  for  public  and  private  lighting, 
and  stipulating  that  the  agreement  terminate  April  i,  1907. 
On  April  23,  1897,  the  town  board  passed  another  resolu- 
tion regarding  conditions  required  to  make  the  grants  oper- 
ative, such  as  the  filing  of  a  bond.  The  Report  sums  up  the 
account  of  the  three  contracts :  ^ 

The  present  operating  company  does  not,  however,  appear 
to  make  any  claims  of  any  franchise  or  contract  derived  from 
the  action  of  the  town  board  on  April  12,  April  20  or  April 
23,  1897.  At  least,  no  documents  referring  to  such  action 
or  claiming  franchise  rights  thereunder  have  been  filed  with 
the  Public  Service  Commission  among  the  documents  by  the 
Richmond  Light  and  Railroad  Company. 

The  remaining  franchise  to  be  listed  under  those  granted 
by  the  town  of  Northfield  is  the  Melvin  Subway  franchise 
of  1897,  similar  to  the  electrical  subway  franchise  granted 
by  the  village  of  Port  Richmond.  Concerning  the  Melvin 
Subway  franchise,  the  Report  states :  ^ 

'  Maltbie,  Franchises  of  Electrical  Corporations,  p.  184. 
Uhid.,  p.  184. 
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We  have  found  no  record  to  show  that  a  corporation  was 
ever  formed  to  exercise  this  franchise,  that  the  franchise  was» 
as  a  matter  of  fact,  exercised,  or  that  it  is  now  claimed  by  any- 
one as  a  valid  franchise. 

The  only  other  item  to  be  considered  concerns  the  old 
town  of  Middletown.    The  Report  states :  ^ 

The  Richmond  Light  and  Railroad  Company  is  operating 
there,  but  was  unable  to  furnish  the  Commission  any  conclu- 
sive evidence  that  it,  or  any  of  its  predecessors,  ever  received 
a  franchise  from  the  town  authorities.  In  the  absence  of  a 
franchise  the  company  filed  certain  extracts  from  the  minutes 
of  the  town  board. 

These  extracts  indicate  that  a  resolution  of  December  31, 
1897,  authorized  a  contract  with  the  New  York  Staten 
Island  Electric  Company.    The  Report  continues :  ^ 

No  record  has  been  found  of  any  electric-lighting  franchise 
granted  by  the  town  of  Middletown,  and  no  copy  of  the  con- 
tract authorized  December  31,  1897,  with  the  New  York  and 
Staten  Island  Electric  Company,  if  such  a  contract  was  in  fact 
executed,  has  as  yet  been  discovered. 

^  Maltbie,  Franchises  of  Electrical  Corporations,  p.  184. 
'/Hrf.,  p.  185. 
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The  General  Manufacturing  Corporations  Act 

The  validity  of  the  franchises  under  which  electric  light- 
ing is  carried  on  in  the  borough  of  Brooklyn  is  challenged/ 
The  Edison  Electric  Illuminating  Company  of  Brooklyn 
was  merged  in  January,  19 19,  into  the  Kings  County  Elec- 
tric Light  and  Power  Company,  but  it  is  essential  to  discuss 
the  basis  of  the  challenge  in  its  relation  to  the  companies  as 
they  existed  before  the  merger. 

The  Edison  Electric  Illuminating  Company  of  Brooklyn 
based  its  system  upon  five  directly  or  indirectly  controlled 
franchises.  A  franchise  for  electric  lighting  was  granted  to 
Charles  Cooper  and  Company  by  a  resolution  of  the  com- 
mon council  of  the  city  of  Brooklyn  on  May  12,  1884.  The 
territory  specified  in  that  original  grant  covered  the  parts 
of  the  city  at  present  embraced  in  wards  13  to  19  inclusive 
and  in  wards  27  and  28  in  the  borough  of  Brooklyn.^  The 
franchise  was  transferred  to  the  Municipal  Electric  Light 
Company,  a  company  incorporated  on  August  2,  1884, 
under  the  general  manufacturing  corporations  law  of  1848, 
and  merged  on  October  30,  1899,  into  the  Edison  Electric 
Illuminating  Company  of  Brooklyn.^ 

1  Clements  v.  Edison  Company,  reported  in  the  New  York  Law 
Journal,  July  26,  1917;  Smith  v.  Edison  Company,  vacating  of  injunction 
reported  in  New  York  Law  Journal,  August  30,  1917;  objections  of  city 
to  merger  of  Edison  Company  into  Kings  Company,  stated  in  Answer 
of  City  of  New  York  in  case  no.  2351. 

2  Wards  27  and  28  were  created  out  of  ward  18  in  1892. 

•   ^  The  company  will  be  referred  to  as  the  Edison  Company. 

100  [360 


THE  MANUFACTURING  ACT 


lOI 


By  the  same  resolution  of  May  12,  1884,  the  common 
council  of  the  city  of  Brooklyn  granted  to  Pope,  Sewall  and 
Company  a  franchise  for  electric  lighting.  The  territory 
covered  by  the  precise  terms  of  the  original  grant  included 
what  is  now  embraced  in  wards  i  to  12,  and  wards  20  to  25 
inclusive.  The  franchise  was  later  acquired  by  the  Citizens 
Electric  Illuminating  Company  of  Brooklyn,  a  company  in- 
corporated on  December  13,  1883,  under  the  general  manu- 
facturing corporations  law  of  1848,  and  merged  on  October 
30,  1899,  into  the  Edison  Company. 

On  October  29,  1888,  the  common  council  of  the  city  of 
Brooklyn  passed  a  resolution  granting  a  franchise  for  elec- 
tric lighting  and  power  to  the  Edison  Company.  The  terri- 
tory specified  in  the  grant  was  the  city  of  Brooklyn.  At 
that  time  the  city  of  Brooklyn  included  the  first  twenty- 
eight  wards  of  the  present  borough  of  Brooklyn.  The  Edi- 
son Company  was  incorporated  on  March  9,  1887,  under  the 
general  manufacturing  corporations  law  of  1848. 

A  franchise  for  light,  heat  and  power  was  granted  on 
June  II,  1894,  by  resolution  of  the  common  council  of  the 
city  of  Brooklyn  to  the  Kings  County  Electric  Light  and 
Power  Company.  The  city  of  Brooklyn  was  the  territory 
specified  by  the  terms  of  the  franchise.  At  the  time  the 
franchise  became  effective,  June  23,  1894,  the  city  em- 
braced the  present  wards  i  to  29  inclusive  and  ward  31. 
The  Kings  County  Electric  Light  and  Power  Company  ^ 
was  incorporated  on  June  26,  1890,  under  the  general  manu- 
facturing corporations  law  of  1848.  On  October  30,  1899, 
the  company  leased  its  franchise  to  the  Edison  Company. 

A  franchise  for  lighting,  heat  and  power  was  granted  to 
the  State  Electric  Light  and  Power  Company  by  resolution 
of  the  common  council  of  the  city  of  Brooklyn  on  December 

1  The  Kings  County  Electric  Light  and  Power  Company  will  be  re- 
ferred to  as  the  Kings  County  Company. 
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30,  1895.  The  territory  stipulated  in  the  franchise  was  the 
city  of  Brooklyn.  On  January  i,  1896,  the  city  of  Brook- 
lyn annexed  the  outlying  town  of  Flatlands,  an  area  com- 
prising ward  32  of  the  present  borough  of  Brooklyn.^  The 
State  Electric  Light  and  Power  Company  was  incorporated 
on  December  7,  1891,  under  article  six  of  the  transporta- 
tion corporations  law.  Its  franchise  was  transferred  by  sale 
to  P.  C.  Anderson.  Anderson  transferred  his  bid  to  the 
Amsterdam  Electric  Light,  Heat  and  Power  Company,  a 
company  incorporated  on  April  12,  1897,  under  article  six 
of  the  transportation  corporations  law.  As  to  the  extent 
of  control  which  the  Edison  Company  exerted  ^  over  the 
franchise  transferred  to  the  Amsterdam  Electric  Light, 
Heat  and  Power  Company,  the  final  word  cannot  be  spoken ; 
litigation  is  now  pending  (March,  191 9)  involving  precisely 
that  question. 

In  the  detailed  discussion  of  the  challenged  franchises, 
the  term  "  special  franchise  "  is  used  as  a  synonym  of  the 
expression  municipal  franchise."  The  use  is  justified  in 
part  by  reason  of  the  fact  that  the  city  of  New  York  has  no 
means  of  knowing  precisely  which  franchises  are  being  used 
by  the  company  as  authority  for  operation.  However,  all 
the  franchises  controlled  directly  or  indirectly  have  been 
assailed  as  to  their  validity. 

From  the  foregoing  survey  of  special  franchises  in  the 
system  of  the  Edison  Company,  it  will  be  observed  that  two 
of  the  companies  concerned  were  incorporated  under  article 
six  of  the  transportation  corporations  law.  Attention  will 
first  be  directed  to  the  franchises  connected  with  these  two 

1  The  chief  territorial  question  involved  is  whether  the  franchises 
that  were  granted  for  the  city  of  Brooklyn  were  automatically  ex- 
tended to  cover  territory  that  was  subsequently  annexed  to  the  city. 

2  The  Edison  Company  is  spoken  of  in  the  past  tense  because  it  was 
merged  in  1919  into  the  Kings  County  Company. 
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companies,  the  State  Electric  Light  and  Power  Company 
and  the  Amsterdam  Electric  Light,  Heat  and  Power  Com- 
pany/ 

In  the  early  part  of  191 1  the  board  of  estimate  and  ap- 
portionment attempted  to  pass  a  resolution  revoking  the 
franchise  granted  on  December  30,  1895,  by  the  common 
council  of  the  city  of  Brooklyn  to  the  State  Company.  An 
action  in  equity  was  begun  by  the  Amsterdam  Company 
and  the  Edison  Company  to  enjoin  the  board  from  adopt- 
ing the  resolution.  Mr.  Delancey  Nicoll  was  appointed  by 
the  court  as  referee.  In  the  proceedings  carried  on  before 
the  referee,  the  defendants  relied  for  evidence  upon  the  re- 
sults of  an  investigation  made  by  the  bureau  of  franchises 
of  the  board  of  estimate  and  apportionment.  It  was  con- 
tended that  the  investigation  had  brought  out  the  following 
facts : ^ 

(1)  That  the  State  Company  had  wholly  failed  to  comply 
with  the  provisions  of  the  franchise  in  that  it  had  never  sup- 
plied a  public  or  private  consumer  with  electricity  for  light, 
heat  or  power ;  that  it  had  never  constructed  a  foot  of  conduit 
nor  applied  to  the  administrative  officials  of  the  city  for  a  per- 
mit for  such  purpose ;  that  it  had  never  filed  a  bond  necessary 
to  be  filed  before  construction,  nor  filed  a  map,  nor  paid  the 
city  the  sum  required  to  be  paid  under  the  franchise. 

(2)  That  the  Amsterdam  Company  had  never  obtained  the 
consent  of  the  local  authorities  of  Brooklyn  for  the  laying  of 
electrical  conductors;  and  that  no  valid  assignment  had  ever 

1  These  two  companies  will  be  referred  to  as  the  State  Company  and 
the  Amsterdam  Company. 

2  Answer  of  the  City  of  New  York  in  the  Matter  of  the  Petition  of  the 
Kings  County  Electric  Light  and  Power  Company  for  the  Permission 
and  Approval  of  the  Public  Service  Commission  of  the  State  of  New 
York  for  the  First  District  to  Merge  the  Edison  Electric  Illuminating 
Company  of  Brooklyn  into  and  with  Itself  and  to  Execute  a  general 
Mortgage  to  be  Designated  as  Its  "  General  Mortgage "  upon  all  Its 
Pkmt  and  Property.    (Case  no.  2351),  pp.  13-14. 
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been  made  by  the  State  Company  to  the  Amsterdam  Company 
of  the  franchise  granted  [to  the  State  Company]  ;  that  even 
assuming  that  a  vaHd  assignment  had  been  made,  the  Amster- 
dam Company  had  never  compHed  with  the  provisions  of  the 
franchise  by  constructing  one  mile  of  conduit  per  year;  and 
that  in  1899  the  company  had  wholly  abandoned  the  plant  and 
property  and  discontinued  operation. 

(3)  That  the  Edison  Company  had  never  merged  or  con- 
solidated with  the  Amsterdam  Company,  and  even  if  the  latter 
company  had  a  valid  franchise,  that  such  franchise  was  never 
acquired  by  the  Edison  Company  and  that  the  only  interest  of 
the  latter  in  the  Amsterdam  Company  was  a  part  ownership  of 
the  capital  stock. 

Proceedings  were  carried  on  for  a  number  of  years.  The 
referee  filed  a  report  in  January,  19 16.  The  plaintiffs 
moved  for  an  order  to  remit  the  report  for  amendment  and 
correction.  The  motion  to  remit  to  the  referee  was  granted 
by  Mr.  Justice  Greenbaum  in  December,  1916.^  The 
amended  report  of  the  referee  was  dated  March  19,  191 7. 
In  April,  1917,^ 

Judgment  was  entered  .  .  .  restraining  the  Mayor  of  the  City 
of  New  York,  the  members  of  the  Board  of  Estimate  and  Ap- 
portionment and  the  City  of  New  York  "  from  taking  any 
legal  or  other  action  to  prevent  the  plaintiff  Amsterdam  Elec- 
tric Light,  Heat  and  Power  Company  from  exercising  the 
rights  and  privileges  granted  in  said  municipal  consent  or  fran- 
chise, in  the  manner  therein  provided,  for  any  cause  or  causes 
alleged  to  have  existed,  or  heretofore  existing,  prior  to  the  date 
of  this  judgment."  And  the  complaint  of  the  Edison  Company 
was  dismissed  upon  the  ground  that  its  relationship  to  the 
Amsterdam  Company  was  merely  that  of  a  stockholder  and 

1  New  York  Law  Journal,  December  15,  1916. 

2  Comment  on  judgment  as  made  by  Mr.  Justice  Benedict  in  opinion 
in  the  New  York  Law  Journal,  July  26,  191 7,  in  the  case  of  Clements 
V.  Edison  Company. 
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that  it  failed  to  prove  that  it  leased  the  franchise  of  the  Am- 
sterdam Company  or  operated  under  it  in  any  way. 

The  decision  satisfied  neither  plaintiffs  nor  defendants. 
Both  sides  appealed.  An  illuminating  view  of  what  the  city 
considers  that  it  has  lost  and  gained  by  the  decision  was  set 
forth  in  its  answ^er :  ^ 

The  referee  found  that  a  valid  assignment  of  the  rights 
granted  to  the  State  Company  had  been  made  to  the  Amster- 
dam Company,  and  that  the  latter  company  had  substantially 
complied  with  the  franchise. 

Referring  to  the  obligation  to  construct  one  mile  of  conduit 
each  year,  the  referee  said : 

"  The  failure  to  construct  the  lines  symmetrically  one  mile 
each  year  was  at  the  most  an  irregularity  which  the  city  author- 
ities might  waive,  and  which  I  think  they  had  waived  by  the 
acceptance  of  the  $500,  and  the  other  acts  and  omissions  here- 
inafter referred  to.  For  these  reasons  I  conclude  that  the 
franchise  was  not  lost  through  the  manner  in  which  the  Am- 
sterdam Company  attempted  to  comply  with  the  provisions  of 
the  seventh  clause  of  the  resolution. 

"  It  is  not  necessary  for  me  to  consider  the  exact  extent  of 
the  right  of  the  Amsterdam  Company  at  the  present  time.  It 
has  at  least  the  right  to  operate  the  system  which  it  created 
prior  to  July  i,  1900,  and  that  right  is  entitled  to  protection  in 
the  courts." 

In  a  memorandum  submitted  with  this  report  the  referee 
said : 

I  think  the  plaintiffs  are  entitled  to  have  embodied  in  the 
main  decision  the  injunctive  relief  specified  in  the  second  con- 
clusion of  law  proposed  by  them,  and  which  with  the  excep- 
tion that  the  relief  was  confined  to  the  Amsterdam  Company 
was  found  at  their  request.  As  I  said  in  my  opinion,  I  did  not 
pass  upon  the  right  of  either  of  the  plaintiffs  with  reference  to 
extensions  of  the  system  of  conduits  in  existence  on  July  i, 
1900." 

1  Answer  of  the  City  of  New  York,  pp.  18-19. 
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At  the  time  the  Amsterdam  Company  abandoned  its  opera- 
tions in  1899,  it  had  constructed  but  14,200  linear  feet  of  con- 
duit in  the  streets  of  Brooklyn. 

The  City  of  New  York  has  appealed  from  the  judgment  en- 
tered on  the  referee's  report,  which  appeal  is  now  pending; 
but  even  assuming  that  the  judgment  is  affirmed,  the  only  con- 
tention of  the  City  that  is  denied  by  it  is  that  the  franchise  of 
the  State  Company  had  been  entirely  forfeited.  By  limiting 
the  decision  to  the  point  that  the  company  had  not  lost  its  right 
for  those  conduits  constructed  prior  to  1900,  the  referee  left 
open  and  undetermined  the  question  as  to  whether  any  right 
existed  to  extend  the  system.  It  is,  however,  definitely  and 
unmistakably  decided  in  this  case  that  the  Edison  Company 
never  acquired  by  lease,  assignment  or  otherwise,  the  franchises 
of  the  Amsterdam  Company,  and  has  therefore  no  right  to 
exercise  them. 

The  plaintiffs,  however,  take  a  different  stand  toward 
that  ''definite  and  unmistakable"  decision.    They  contend :  ^ 

The  Amsterdam  Company  is  not  engaged  in  business,  but 
the  Edison  Company  which  owns  all  its  stock,  uses  its  property 
and  franchises.  The  Amsterdam  Company  never  constructed 
any  poles  or  wires  in  the  30th  Ward,  its  construction  being 
limited  to  the  13th  Ward.  Its  franchise,  however,  extends  to 
the  whole  borough,  and  is  a  sufficient  authority  for  the  main- 
tenance of  structures  throughout  the  borough.  The  Referee 
in  the  above  action,  however,  found  that  the  Edison  Company 
had  acquired  no  title  to  or  interest  in  the  franchises  or  other 
property  of  the  Amsterdam  Company  except  to  acquire  its 
stocks  and  bonds.  This  finding  of  fact  is,  we  believe,  con- 
trary to  the  evidence  in  the  case,  and  will  be  reviewed  in  the 
appeal  taken  by  both  parties  from  the  judgment  entered. 

^  Copy  of  brief  filed  by  the  Edison  Company  in  appeal  to  the  ap- 
pellate division  of  the  second  department  from  the  decision  of  Mr. 
Justice  Benedict,  in  the  case  of  Clements  v.  Edison  Company  (as  re- 
ported in  the  New  York  Law  Journal,  July  26,  1917,  p.  11). 
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The  decision  of  the  higher  courts  has  not  yet  been  ren- 
dered (March,  191 9). 

Every  remaining  franchise  of  the  Edison  Company 
(merged  in  January,  1919,  into  the  Kings  County  Com- 
pany) is  being  called  into  question  on  account  of  its  con- 
nection with  the  general  manufacturing  corporations  act  of 
1848.  The  Brooklyn  companies  incorporated  under  that 
law  are  alleged  to  be  manufacturing  corporations,  in  posses- 
sion of  no  valid  franchise  rights  to  use  the  streets.  In  order 
to  understand  the  questions  involved  in  this  litigation  it  is 
necessary  briefly  to  review  the  statutes  that  are  involved. 

On  February  16,  1848,  there  was  enacted  "  An  act  to 
authorize  the  formation  of  gas  light  companies."  ^  While 
no  need  would  be  served  by  repeating  the  act  in  its  entirety, 
one  of  the  provisions  of  section  18  may  profitably  be  noted : 

Any  corporation  formed  under  this  act  shall  have  full  power 
to  manufacture  and  sell  and  to  furnish  such  quantities  of  gas 
as  may  be  required  in  the  city,  town  or  village  where  the  same 
shall  be  located  for  lighting  the  streets  and  public  and  private 
buildings,  or  for  other  purposes;  and  such  corporation  shall 
have  full  power  to  lay  conductors  for  conducting  gas  through 
the  streets,  lanes,  alleys,  and  squares  in  such  city,  village  or 
town,  with  the  consent  of  the  municipal  authorities  of  said 
city,  village  or  town  and  under  such  reasonable  regulations  as 
they  may  prescribe. 

On  February  17,  1848,  there  was  passed  "An  act  to 
authorize  the  formation  of  corporations  for  manufacturing, 
mining,  mechanical  and  chemical  purposes."  ^  This  act  is 
variously  referred  to  as  the  general  manufacturing  corpora- 
tions act,  the  manufacturing  corporations  act,  the  manufac- 
turing act,  and  chapter  40  of  the  laws  of  1848.  Thirty-one 


1  Laws  of  1848,  ch.  37. 
^  Laws  of  1848,  ch.  40. 
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years  later  an  act  was  passed  ^  which  has  an  important 
bearing  upon  recent  litigation.  It  was  entitled  ''An  act  to 
authorize  gas  light  companies  to  use  electricity  instead  of 
gas  for  the  lighting  of  streets,  public  places  and  public  and 
private  buildings  in  cities,  villages  and  towns  within  the 
state."    Its  four  sections  were  as  follows : 

Section  i.  Any  corporation  duly  organized  under  the  act 
entitled  "An  act  to  authorize  the  formation  of  gas  light  com- 
panies," passed  February  sixteenth,  eighteen  hundred  and 
forty-eight,  and  the  several  acts  amendatory  thereof,  may  use 
electricity  instead  of  gas  as  the  means  for  lighting  streets,  ave- 
nues, public  parks  and  places,  and  public  and  private  dwellings 
of  cities,  villages  and  towns  within  the  state. 

Section  2.  Any  such  company  described  in  the  first  section 
hereof  shall  have  full  power  to  carry  on  the  business  of  light- 
ing by  electricity  cities,  towns  and  villages  within  the  state,  and 
the  streets,  avenues,  public  parks  and  places  thereof,  and  public 
and  private  dwellings  therein;  and  for  the  purposes  of  such 
businesses  to  generate  and  supply  electricity,  and  to  make,  sell, 
or  lease  all  machines,  instruments,  apparatus,  and  other  equip- 
ment necessary  therefor;  and  shall  also  have  power  to  lay, 
erect  and  construct  suitable  wires  or  other  conductors,  with  the 
necessary  poles,  pipes,  or  other  fixtures,  in,  on,  over  and  under 
the  streets,  avenues,  public  parks  and  places  of  such  cities, 
towns  or  villages,  for  conducting  and  distributing  electricity 
with  the  consent  of  the  municipal  authorities  thereof,  and  under 
such  reasonable  regulations  as  they  may  prescribe. 

Section  3.  The  city  of  Brooklyn  and  the  county  of  Kings 
are  hereby  exempted  from  the  provisions  of  this  act. 

In  1882,^  this  law  of  1879  was  amended  as  follows: 

vSection  i.  Section  one  of  chapter  five  hundred  and  twelve 
of  the  laws  of  eighteen  hundred  and  seventy-nine,  entitled  "An 

^  Laws  of  1879,  ch.  512. 
^  Laws  of  1882,  ch.  73. 
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act  to  authorize  gas  light  companies  to  use  electricity  instead 
of  gas  for  the  lighting  of  streets,  public  places,  and  public  and 
private  buildings  in  cities,  villages  and  towns  within  this  state," 
is  hereby  amended  so  as  to  read  as  follows : 

Section  i.  Any  corporation  duly  organized  under  the  act 
entitled  "An  act  to  authorize  the  formation  of  gas  light  com- 
panies," passed  February  sixteenth,  eighteen  hundred  and 
forty-eight,  and  the  several  acts  amendatory  thereof,  and  any 
corporation  duly  organized  under  the  laws  of  this  state,  for 
manufacturing  and  using  electricity  for  producing  light,  heat 
or  power  may  use  electricity  as  the  means  of  lighting  streets, 
avenues,  public  parks  and  places,  and  public  and  private  dwell- 
ings of  cities,  villages  and  towns  within  this  state. 

Section  2.    This  act  shall  take  effect  immediately. 

In  the  light  of  this  survey  of  the  general  incorporation 
laws,  attention  may  now  be  directed  to  the  points  at  issue  in 
the  case  of  Clements  v.  Williams  and  Pounds.^  Albert 
Clements,  a  resident  of  the  30th  ward  of  the  borough  of 
Brooklyn,  applied  for  a  peremptory  writ  of  mandamus  to 
compel  Mr.  Williams,  the  commissioner  of  water  supply, 
gas  and  electricity,  and  Mr.  Pounds,  the  president  of  the 
borough  of  Brooklyn,  to  remove  certain  electric-light  poles 
and  wires  in  the  ward.  It  was  his  contention  that  the  Edi- 
son Company,  the  company  owning  and  maintaining  those 
poles  and  wires,  had  no  franchise  rights  from  either  state  or 
city  under  which  to  occupy  the  streets  and  carry  on  its  busi- 
ness. In  January,  191 7,  action  was  begun  in  the  supreme 
court,  Kings  County.  The  next  month,  by  an  order  of  the 
court,  following  an  application  made  by  the  commissioner 
of  water  supply  and  the  borough  president,  the  Edison  and 
Amsterdam  companies  were  brought  into  the  proceedings 
as  parties  defendant.  Mr.  Justice  Benedict,  before  whom 
the  cause  was  heard,  denied  the  application  for  a  peremptory 


^  Clements  v.  Edison  Company,  New  York  Law  Journal,  July  26,  1917. 
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writ  but  ordered  that  an  alternative  writ  be  issued,  direct- 
ing that  the  poles  other  than  those  used  for  the  lighting  of 
the  public  streets  be  removed  or  that  cause  be  shown  why 
the  writ  ought  not  to  be  obeyed. 

An  appeal  was  taken  from  that  order  by  the  Edison  and 
Amsterdam  companies  to  the  appellate  division,  second  de- 
partment. Clements  obtained  a  postponement.  Later  he 
asked  tO'  have  the  appeal  dismissed  on  the  grounds  that  he 
was  not  able  to  bear  the  expense.  This  request  was  re- 
fused. The  case  is  still  pending  (March,  1919)  awaiting 
argument. 

Mr.  Justice  Benedict's  writ  was  evidently  issued  because 
of  disagreement  as  to  facts.  ^  In  his  opinion,  however,  he 
expresses  his  views  on  two  of  the  points  of  law  involved; 
namely,  that  the  Edison  Company  received  no  support  from 
the  amendment  of  1882,  and  that  the  city  of  Brooklyn  had 
no  power  under  its  charter  to  grant  the  right  to  distribute 
electricity  for  commercial  lighting.  But  he  did  not  say  ex- 
pressly that  incorporation  under  the  general  manufacturing 
corporations  act  did  not  give  the  Edison  Company  capacity 
to  receive  a  franchise  from  municipal  authorities  to  use  the 
streets  for  commercial  lighting.  He  merely  stated  without 
comment  the  relator's  contention  to  this  effect.  He  pointed 
out  that  it  had  been  held  that  the  generation  of  electric  cur- 
rent constitutes  manufacturing,  but  he  did  not  discuss 
whether  the  power  to  generate  current  carried  with  it  the 

1  "  The  affidavit  and  answer  of  the  defendant  Edison  Company  puts 
in  issue  various  allegations  of  the  petition,  and  in  addition  sets  out  at 
considerable  length  facts  upon  which  it  bases  its  contention  that  the 
petition  should  be  denied.  Many  of  these  facts  are  denied  in  the 
replying  affidavits  submitted  on  behalf  of  the  relator  and  the  corporation 
counsel.  .  .  .  In  view,  therefore,  of  the  importance  of  the  questions 
involved  and  of  the  issues  of  fact  which  are  raised  by  the  pleadings,  an 
alternative  writ  should  issue  to  determine  all  disputed  questions  of  fact 
between  the  parties."    New  York  Law  Journal,  July  26,  1917,  p.  1413. 


371] 


THE  MANUFACTURING  ACT 


III 


implied  power  to  distribute  this  current.  He  found  that  the 
arguments  were  unsound  which  were  presented  by  the  com- 
pany to  support  the  claim  that  franchises  had  been  granted 
by  acquiescence  or  estoppel.  His  opinion,  in  part,  was  as 
follows :  ^ 

The  contention  of  the  relator  is  based  upon  the  fact  that  the 
defendant  Edison  Company  was  incorporated  pursuant  to  chap- 
ter 40  of  the  Laws  of  1848,  known  as  the  Manufacturing  Act, 
and  that  neither  by  that  act  nor  any  act  amendatory  thereof  or 
supplemental  thereto  did  that  company  acquire  a  franchise  to 
use  the  public  streets  for  private  gain  in  carrying  on  a  com- 
mercial business  therein ;  and,  further,  that  not  having  re- 
ceived any  franchise  from  the  state  for  that  purpose,  the  Com- 
mon Council  of  the  former  City  of  Brooklyn  could  not  and 
did  not  legally  grant  any  right  to  the  said  company  to  use  the 
streets,  avenues  and  public  places  of  the  city  to  carry  on  its 
business ;  and,  further,  that  the  same  disability  attaches  to  the 
incorporation  of  the  Citizens,  Municipal  and  Kings  County 
Electric  Light  and  Power  companies.  The  defendant  Edison 
Company  was  incorporated  in  1887  ^  under  the  Act  of  1848, 
which  authorizes  the  formation  of  companies  "  for  the  pur- 
pose of  carrying  on  any  kind  of  manufacturing,  mining,  me- 
chanical or  chemical  business."  It  has  been  held  that  the 
generation  of  electric  current  constitutes  manufacturing.^  .  .  . 
The  certificate  of  incorporation  of  the  Edison  Company  pro- 
vided that  the  objects  of  the  company  were  "  to  manufacture, 
use  and  sell  electricity  and  electrical  and  mechanical  apparatus 
in  the  City  of  Brooklyn  for  producing  light,  heat  and  power.'* 
It  seems  to  be  conceded  that  there  was  no  other  law  in  force 
at  that  time  under  which  a  company  organized  to  manufacture 

1  The  New  York  Law  Journal,  July  26,  1917,  p.  1413. 

2  By  error  The  New  York  Law  Journal  uses  1867  here. 

3  Brush  Electric  Manufacturing  Company  v.  Wemple,  129  N.  Y.  543 
(1892)  ;  Edison  Electric  Illuminating  Company  of  New  York  v.  Wemple, 
129  N.  Y.  665  (1892) ;  Same  v.  iSame,  141  N.  Y.  471  (1894). 
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electricity  for  light,  heat  and  power  could  have  been  incor- 
porated in  Brooklyn  or  Kings  County,  for  Brooklyn  and  Kings 
County  were  expressly  exempted  from  the  operation  of  chap- 
ter 512  of  the  Laws  of  1879,  amended  by  chapter  73  of  the 
Laws  of  1882,^  which  authorized  any  gas  company  incorpor- 
ated under  chapter  37  of  the  Laws  of  1848,  and  "  any  corpora- 
tion duly  organized  under  the  laws  of  this  state  for  manufac- 
turing and  using  electricity  for  producing  light,  heat  or  power," 
to  use  electricity  for  lighting  public  places  and  private  dwell- 
ings in  cities,  villages  and  towns  within  the  State.  Why  Brook- 
lyn and  Kings  County  should  have  been  selected  out  of  the 
whole  state  for  exemption  from  this  act  is  not  apparent.  It  is 
possible  that  the  Legislature  may  have  been  under  the  impres- 
sion that  the  city  of  Brooklyn  possessed  the  power  to  grant  a 
franchise  for  that  purpose,  but  there  is  nothing  in  the  papers 
which  have  been  submitted  which  clearly  and  conclusively 
points  to  the  power  of  the  City  of  Brooklyn  to  grant  such  a 
franchise.  An  examination  of  the  charters  of  the  City  of 
Brooklyn  of  1873  and  of  1888,  and  of  the  amendments  thereof 
down  to  the  time  of  consolidation,  does  not  disclose  any  power 
conferred  upon  the  common  council  to  grant  franchises  for 
supplying  electric  light,  heat  or  power.  Doubtless  the  Com- 
mon Council  of  the  City  of  Brooklyn  did  possess  under  its 
power  to  regulate  all  matters  connected  with  the  public 
wharves  and  all  business  conducted  thereon,  and  with  all  parks, 
places  and  streets  of  the  city  "  (Laws  of  1873,  chap.  863,  title 
2,  sec.  13,  subdiv.  4),  power  to  provide  by  ordinance  for  the 
lighting  of  the  public  streets  of  the  city,  such  lighting  being  an 
incident  to  the  use  of  the  streets  as  public  highways  for  the 
protection  and  safety  of  the  public  right  of  traveling  over  the 
highway  Such  a  use  is  for  a  street  purpose  distin- 
guished from  a  municipal  purpose.  A  street  purpose  is  exclu- 
sively a  highway  purpose,  and  any  use  of  the  street  which  im- 
]>roves  or  benefits  it  as  a  highway  is  a  proper  street  use.  .  .  . 
Under  the  rules  laid  down  by  these  cases,  the  right  of  the  Com- 
mon Council  of  Brooklyn,  therefore,  to  contract  with  the  Edi- 

1  By  error  The  New  York  Law  Journal  uses  1862  here. 
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son  Company  or  with  any  other  corporation  or  person  to  fur- 
nish light  in  the  streets  under  a  contract  would  appear  to  have 
existed.  This,  however,  would  not  confer  upon  the  company 
the  right  to  furnish  light,  heat  or  power  to  abutting  owners 
for  profit;  in  other  words,  it  would  not  be  broad  enough  to 
confer  a  franchise  of  that  sort  upon  the  defendant  Edison 
Company. 

Parenthetically,  it  is  of  interest  to  note  that  Mr.  Justice 
Benedict  took  cognizance  of  the  significance  of  earlier  liti- 
gation in  its  bearing  upon  the  right  of  the  Edison  Company 
to  operate  in  the  borough  of  Brooklyn,  namely,  the  pro- 
ceedings instituted  by  the  Amsterdam  Company  and  the 
Edison  Company  to  enjoin  the  board  of  estimate  and  ap- 
portionment from  revoking  the  franchise  granted  by  the 
common  council  of  the  city  of  Brooklyn  on  December  30, 
1895,  to  the  State  Company :  ^ 

The  complaint  of  the  Edison  Company  was  dismissed  upon 
the  ground  that  its  relationship  to  the  Amsterdam  Company 
was  merely  that  of  a  stockholder  and  that  it  failed  to  prove 
that  it  leased  the  franchise  of  the  Amsterdam  Company  or 
operated  under  it  in  any  way.  I  understand  that  an  appeal  has 
been  or  is  about  to  be  taken  from  that  judgment,  and  if  the 
judgment  dismissing  the  Edison  Company's  complaint  should 
be  reversed,  then  the  question  of  the  right  of  the  Edison  Com- 
pany to  maintain  poles  and  wires  in  the  Thirtieth  Ward  would 
again  come  directly  in  issue  in  that  action. 

Another  attempt  to  move  against  the  Edison  Company  on 
precisely  the  same  grounds  was  made  in  191 7  by  Henry 
Smith,  a  resident  of  ward  26  of  the  borough  of  Brooklyn. 
Mr.  Justice  Scudder  granted  a  preliminary  injunction  on 
August  9,  191 7,  but  vacated  it  some  weeks  later.  Smith 
did  not  prosecute  the  action.    The  opinion  rendered  by  Mr. 


1  Clements  v,  Edison  Company,  The  New  York  Law  Journal,  July 
26,  1917. 
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Justice  Scudder,  however,  in  vacating  the  injunction  is  of 
significance  because  of  his  statement  about  the  company's 
"  unlaw^ful  business  "  and  oif  his  approving  comment  on  Mr. 
Justice  Benedict's  opinion/ 

It  seems  to  me  that  the  preHminary  injunction  granted  by  me 
herein  ex-parte  should  be  vacated  upon  the  ground  that  such 
injunction  is  unnecessary  to  the  protection  of  plaintiff's  per- 
sonal or  private  rights  to  use  the  streets  pending  the  trial  of 
the  action.  I  am  unwilling  to  modify  the  injunction  so  as  to 
allow  the  city  officials  to  issue  temporary  permits  to  the  de- 
fendant company  to  open  the  streets.  If  the  defendant  com- 
pany has  no  franchise  to  use  the  streets  to  carry  on  its  general 
business  of  electric  lighting  (and  I  concur  in  the  recent  opinion 
of  Mr.  Justice  Benedict  in  People,  etc.  v.  Williams,  Law  Jour- 
nal, July  26,  1917,  that  it  has  not),  it  is  illegal  and  wrongful 
for  the  city  officials  to  issue  any  permit  whatever  to  enable 
said  defendant  to  conduct  its  unlawful  business. 

Tangled  as  is  the  skein  of  litigation  bearing  upon  the 
question  of  validity  of  franchises,  the  city  of  New  York  is 
evincing  no  hesitancy  in  tracing  the  threads  to  what  it  be- 
lieves to  be  their  proper  end.  The  recent  petition  of  the 
Kings  County  Company  to  merge  into  and  with  itself  the 
Edison  Company  brings  out  clearly  the  city's  interpretation 
of  actual  and  contemplated  effects  of  recent  and  pending 
litigation  regarding  the  validity  of  franchises  in  the  bor- 
ough of  Brooklyn.^ 

1  The  vacating  of  the  preliminary  injunction  of  Mr.  Justice  Scudder 
as  reported  in  The  New  York  Law  Journal,  August  30,  191 7. 

'  It  was  disclosed  at  the  merger  hearings  that  the  board  of  estimate 
and  apportionment  passed  a  resolution  that  "  the  Corporation  Counsel 
be  and  hereby  is  directed  to  petition  the  'Attorney  General  of  the  State 
of  New  York  to  institute  an  action  to  forfeit  the  franchise  of  the 
Amsterdam  Electric  Light,  .Heat  and  Power  Company  on  the  ground 
of  non-user."  Minutes  of  hoard  of  estimate  and  apportionment,  March 
10,  J916,  pp.  1397-1400. 
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In  the  month  of  December,  191 8,  hearings  were  conducted 
before  the  pubhc  service  commission  with  regard  tO'  the 
petition  of  the  Kings  County  Company  for  permission  to 
merge  and  to  execute  a  general  mortgage  upon  plant  and 
property.  The  Kings  County  Company  acquired  in  No- 
vember, 1898,  the  entire  capital  stock  of  the  Edison  Com- 
pany, but  according  to  the  terms  of  a  lease  the  latter  com- 
pany has  since  1899  been  operating  the  properties  of  the 
two  companies  as  one  system  and  paying  over  all  the  net 
profits  of  the  business  to  the  Kings  Company.  The  city  of 
New  York  entered  strong  protest  against  the  contemplated 
merger:^ 

The  Corporation  Counsel  of  the  City  of  New  York  appear- 
ing herein  for  and  on  behalf  of  said  City,  herewith  presents  to 
the  Commission  the  formal  and  earnest  objections  to  the  grant- 
ing of  the  orders  prayed  for  herein.  The  grounds  for  such  ob- 
jections are  hereinafter  set  forth  at  length.  In  a  general  way 
these  grounds  are  the  following : 

1.  That  the  petitioner,  Kings  County  Electric  Light  and 
Power  Company,  is  not  possessed  either  through  its  incorpora- 
tion under  Chapter  40,  Laws  of  1848,  or  through  any  grant 
from  the  local  authorities  of  the  former  City  of  Brooklyn  or 
the  present  City  of  New  York,  of  any  valid  franchise  or  right 
to  construct,  maintain  or  operate  electrical  conductors  for  light, 
heat  and  power  purposes  in  or  through  the  streets  and  high- 
ways in  the  Borough  of  Brooklyn. 

2.  That  the  Edison  Electric  Illuminating  Company  of  Brook- 
lyn to  the  merger  of  which  by  the  Kings  County  Electric 
Light  and  Power  Company,  the  approval  of  your  Commission 
is  asked,  does  not  possess,  either  through  its  incorporation 
under  Chapter  40  of  the  Laws  of  1848,  or  through  any  grant 
from  the  local  authorities  of  the  former  City  of  Brooklyn  or 
the  present  City  of  New  York,  any  vahd  franchise  or  right  to 
construct,  maintain  or  operate  electrical  conductors  for  light, 

1  Answer  of  the  City  of  New  York,  pp.  1-4. 
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heat  and  power  purposes  in  or  through  the  streets  and  high- 
ways in  the  Borough  of  Brooklyn. 

3.  That  said  Edison  Electric  Illuminating  Company  has 
never  acquired  nor  does  it  now  possess  by  its  consolidation 
with  or  merger  of  any  other  corporation  or  by  lease,  assign- 
ment or  transfer  from  any  other  corporation,  any  franchise  or 
right  to  construct,  maintain  or  operate  electrical  conductors 
for  light,  heat  or  power  purposes  in  or  through  the  streets  and 
highways  in  the  Borough  of  Brooklyn. 

4.  That  any  consent,  approval  or  order  granted  or  made  at 
this  time  on  the  above  petitions,  would  be  a  recognition  by 
your  Commission  of  valid  franchise  rights  and  would  work 
serious  and  permanent  injury  to  the  City  of  New  York  and  to 
the  citizens  and  residents  thereof,  by  reason  of  the  fact  that 
litigation  is  now  pending  and  undetermined  wherein  the  City 
and  residents  of  the  Borough  of  Brooklyn  are  seeking  to  have 
established  the  invalidity  of  the  franchises  now  claimed  and 
exercised  by  these  companies. 

5.  That  your  petitioner,  the  Kings  County  Electric  Light  and 
Power  Company,  is  not  properly  organized  to  exercise  the 
rights  or  franchises  of  an  electric  light  corporation.  It  is  a 
business  corporation  organized  and  existing  under  the  Manu- 
facturing Corporations  Act  of  1848  (Chapter  40,  Laws  of 
1848),  and  for  this  reason  cannot,  under  the  existing  provisions 
of  law,  acquire  the  legal  right  to  construct,  maintain  or  operate 
electrical  conductors  in  the  streets.  .  .  . 

6.  That  the  approval  of  your  Commission  to  the  issuance  of 
the  six  million  dollars  of  bonds  and  to  the  execution  of  the 
proposed  mortgage  or  deed  of  trust,  which  is  intended  to  stand 
as  security  for  bonds  to  the  enormous  amount  of  one  hundred 
million  dollars,  would  be  unwarranted  and  inadvisable,  in  view 
of  the  questions  raised  by  the  City  as  to  the  invalidity  of  the 
Company's  franchise.  The  investing  public  relies  on,  and  has 
a  right  to  rely  on,  the  integrity  of  securities  issued  with  the 
sanction  of  your  Commission,  and,  having  this  in  mind,  it  need 
hardly  be  suggested  to  the  Commission  that  the  questions 
raised  by  the  City  deserve  close  examination  and  careful  con- 
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sideration  before  any  steps  are  taken  under  the  present  appli- 
cation. 

Commissioner  Hervey  inquired  whether  the  assistant  cor- 
poration counsel  who  appeared  for  the  city  believed  that  the 
Kings  County  Company  would  obtain  some  rights  by  the 
proposed  merger.  He  received  an  affirmative  answer,  sup- 
plemented by  the  explanation  that  if  the  city  could  proceed 
separately  against  the  charter  of  the  Edison  Company  as  well 
as  against  the  special  franchise,  it  would  be  in  a  more  favor- 
able position  than  if  it  had  to  act  after  the  Edison  Company 
was  merged  into  the  Kings  County  Company.^  In  the  same 
connection,  the  assistant  corporation  counsel  voiced  the 
hopes  of  the  city  regarding  the  results  of  appeals  pending 
and  the  fears  of  the  city  entertained  with  respect  to  the 
contemplated  merger :  ^ 

.  .  .  There  is  an  appeal  pending  by  the  City,  and  an  appeal 
also  pending  by  the  Company,  from  this  judgment  entered 
upon  the  Referee's  report;  and  it  may  be  that  the  Appellate 
Division  in  this  litigation  will  pass  upon  the  franchise  of  the 
Edison  Company  in  Brooklyn,  which  the  Referee  refused  to 
do;  and  it  may  be  that  we  will  have,  and  we  expect  to  have, 
an  opinion  in  the  Appellate  Division  holding  that  the  Edison 
Company  is  without  a  franchise  in  the  Borough  of  Brooklyn. 
So  in  that  way  this  Amsterdam  litigation  has  disclosed  this 
cloud,  which  really  involves  the  Edison  Company's  franchise 
and  is  material  here.  ...  A  merger  of  this  company  [the  Edi- 
son Company]  will  destroy  this  joint  plaintiff  [the  Amsterdam 
Company  and  the  Edison  Company],  and  what  could  we  do  in 
the  Appellate  Division?  The  plaintiff  is  gone  and  we  are  ap- 
pealing from  the  judgment.  .  .  .  That  brings  me  to  the  ques- 
tion not  only  of  that  litigation,  but  of  the  matter  of  the  appli- 
cation to  the  Attorney  General.  .  .  .  We  can  proceed  against 

'^Minutes  of  hearings,  case  no.  2351,  December  16,  1918,  p.  9. 
^Minutes  of  hearings,  case  no.  2351,  December  23,  1918,  pp.  168-170. 
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the  company,  and  we  can  show  the  standing  of  the  company, 
but  it  seems  to  me  if  this  company  goes  out  of  existence — and 
the  Court  of  Appeals  has  held  that  where  there  is  a  merger  the 
company  absolutely  goes  out  of  existence  —  we  cannot  com- 
plain that  this  company  is  a  manufacturing  company;  and, 
moreover,  the  new  company  can  go  ahead  operating.  The 
merger  will  take  place  not  under  the  Stock  Corporation  Law 
applicable  to  business  corporations,  which  would  be  applicable 
to  manufacturing  corporations,  but  it  would  take  place  under 
the  special  provisions  applicable  to  public  service  corporations, 
and  the  result  would  be  a  public  service  corporation  that  you 
would  have  there.  We  would  have  to  fight  a  public  service 
corporation  and  not  a  manufacturing  corporation. 

Chairman  of  the  meeting :  Up  to  the  present  time  you  are 
contending  that  you  are  fighting  a  body  which  has  not  a  legal 
existence." 

Assistant  corporation  counsel :  "  That  is  the  idea." 

Chairman :  ''And  which,  to  exercise  the  rights  it  now  claims, 
ought  to  have  a  legal  existence;  whereas,  as  the  result  of  the 
merger,  it  will  assume  a  legal  existence  and  then  be  able  to  ex- 
ercise its  rights  lawfully." 

Counsel :  Yes,  certainly ;  will  thereafter  be  able  to  exercise 
its  rights  and  exercise  its  franchise  lawfully."  ^ 

The  attorney  representing  the  interests  of  the  companies 
inquired  in  what  way  the  corporate  life  or  capacity  of  two 
manufacturing  corporations  could  become  so  enriched 
through  the  merging  of  the  companies  that  a  different  kind 
of  corporation  would  result.  The  assistant  corporation 
counsel  answered  that  this  result  could  be  brought  about 
through  the  "  necromancy  of  law,"  the  "  statutory  legerde- 
main "  of  these  corporations.^ 

It  is  difficult  to  see  what  rights  the  city  could  lose  through 
the  merger.    The  action  of  the  public  service  commission 

^  Mmules  of  hearings,  case  no.  2351,  December  23,  1918,  p.  170. 
Ibid.,  p.  171. 
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in  granting  permission  to  merge  could  scarcely  be  con- 
ceived as  having  the  power  of  changing  the  status  of  the 
franchises  held  by  the  companies  that  obtained  the  permis- 
sion. However,  the  public  service  commissioners,  in  def- 
erence to  the  city's  fears  or  in  abundance  of  caution,  in- 
serted the  following  provision  in  their  order  approving  the 
merger :  ^ 

The  permission  and  approval  of  the  'Commission  to  the  said 
merger  shall  not  be  construed  to  revive  or  validate  any  lapsed 
or  invalid  franchise  or  to  enlarge  or  add  tO'  the  powers  and 
privileges  contained  in  the  grant  of  any  franchise  or  to  waive 
any  forfeiture,  or  to  aifect  the  rights  or  remedies  of  any  party 
in  any  action  or  proceeding  now  pending  to  which  the  Kings 
County  Electric  Light  and  Power  Company  (now  Brooklyn 
Edison  Company,  Inc.),  the  Edison  Electric  Illuminating  Com- 
pany of  Brooklyn,  or  any  person  or  corporation  under  whom 
they  or  either  of  them  may  claim  to  be  a  party. 

The  public  service  commission  did  not  subscribe  to  the 
broad  statement  that  neither  of  the  two  companies  was  a 
public  service  corporation.  Instead,  the  commissioners  held 
that  each  of  the  companies  came  under  the  definition  of  an 
"  electrical  corporation,"  as  given  in  the  public  service  com- 
missions law : ' 

The  term  electrical  corporation,"  when  used  in  this  chap- 
ter, includes  every  corporation,  company,  association,  joint- 
stock  association,  partnership  and  person,  their  lessees,  trustees 
or  receivers  appointed  by  any  court  whatsoever  (other  than  a 
railroad  or  street  railroad  corporation  generating  electricity 
solely  for  railroad  or  street  railroad  purposes  or  for  the  use  of 
its  tenants  and  not  for  sale  to  others)  owning,  operating,  or 

^  Case  no.  2351,  Order  approving  merger  and  consenting  to  mortgage, 
p.  2. 

~  Subdivision  13,  section  2.  Cited  by  Commissioner  Kracke  in  memor- 
andum upon  granting  of  application  to  merge,  pp.  3,  4. 
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managing  any  electric  plant  except  where  electricity  is  gen- 
erated or  distributed  by  the  producer  solely  on  or  through 
private  property  for  railroad  or  street  railroad  purposes  or  for 
its  own  use  or  for  the  use  of  its  tenants  and  not  for  sale  to 
others. 

The  public  service  commissions  lav^  defined  the  term 
"  electric  plant  "  : ' 

The  term  electric  plant,"  when  used  in  this  chapter,  in- 
cludes all  real  estate,  fixtures  and  personal  property  operated, 
owned,  or  to  be  used  for  or  in  connection  with  or  to  facilitate 
the  generation,  transmission,  distribution,  sale  or  furnishing  of 
electricity  for  light,  heat  or  power ;  and  any  conduits,  ducts  or 
other  devices,  materials,  apparatus  or  property  for  containing, 
holding  or  carrying  conductors  used  or  to  be  used  for  the 
transmission  of  electricity  for  light,  heat  or  power. 

Another  statute  to  be  considered  in  connection  with  the 
organization  of  electrical  corporations  is  the  transportation 
corporations  act  of  1890,^  entitled  ''An  act  in  relation  to 
transportation  corporations,  excepting  railroads,  constitut- 
ing chapter  forty  of  the  general  laws."  Article  VI  treated 
of  gas  and  electrical  corporations.   Section  sixty  provided :  ^ 

Three  or  more  persons  may  become  a  corporation  for  manu- 

1  Subdivision  12,  section  2. 

2  Laws  of  ch.  566. 

3  Section  60  of  chapter  566  of  the  laws  of  1890  was  amended  by  sec- 
tion I  of  chapter  575  of  the  laws  of  1900  to  read : 

"  Three  or  more  persons  may  become  a  corporation  for  manufactur- 
ing and  supplying  gas  for  lighting  the  streets  and  public  and  private 
buildings  of  cities,  villages  and  towns  in  this  state,  or  for  manufactur- 
ing and  using  electricity  for  producing  light,  heat  or  power,  and  in 
lighting  streets,  avenues,  public  parks  and  places,  and  public  and  private 
buildings  of  cities,  villages  and  towns  within  this  state,  or  for  two  or 
more  of  such  purposes  .  .  .  the  term  of  its  existence  not  to  exceed 
fifty  years." 
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facturing  and  supplying  gas  for  lighting  the  streets  and  public 
and  private  buildings  of  any  city,  village  or  town,  or  two  or 
more  villages  or  towns  not  over  five  miles  distant  from  each 
other,  in  this  state,  or  for  manufacturing  and  using  electricity 
for  producing  light,  heat  or  power,  and  in  lighting  streets, 
avenues,  public  parks  and  places,  and  public  and  private  build- 
ings of  cities,  villages  and  towns  within  this  state,  ....  the 
term  of  its  existence  not  to  exceed  fifty  years  

Subdivision  two  of  section  sixty-one  gave  the  following 
additional  powers :  ^ 

If  incorporated  for  the  purpose  of  using  electricity  for  light, 
heat  or  power,  to  carry  on  the  business  of  lighting  by  electricity 
or  using  it  for  heat  or  power  in  cities,  towns  and  villages  within 
this  state,  and  the  streets,  avenues,  public  parks  and  places 
thereof,  and  public  and  private  dwellings  therein ;  and  for  the 
purposes  of  such  business  to  generate  and  supply  electricity; 
and  to  make,  sell  or  lease  all  machines,  instruments,  apparatus 
and  other  equipments  therefor,  and  to  lay,  erect  and  construct 
suitable  wires  or  other  conductors,  with  the  necessary  poles, 
pipes  or  other  fixtures  in,  on,  over  and  under  the  streets,  ave- 
nues, public  parks  and  places  of  such  cities,  towns  or  villages, 
for  conducting  and  distributing  electricity,  with  the  consent  of 
the  municipal  authorities  thereof,  and  in  such  manner  and 
under  such  reasonable  regulations  as  they  may  prescribe. 

Subdivision  three  of  section  sixty-one  provided : 

Any  two  or  more  corporations  organized  under  this  article  or 
under  any  general  or  special  law  of  the  state  for  the  purpose  of 

^Laws  of  1890,  ch.  566,  section  61,  subdivision  2.  Another  paragraph 
was  added  to  this  subdivision  by  the  laws  of  1909,  ch.  219: 

'Any  electric  light  company  in  any  town  or  village  in  this  state 
having  a  contract  with  any  town  or  incorporated  village  for  the  light- 
ing of  streets,  parks,  squares  or  public  buildings  in  any  town  or  village, 
shall  have  the  right  and  is  hereby  vested  with  the  power  and  authority 
to  acquire  such  real  estate  as  may  be  necessary  for  the  purposes  of  its 
incorporation." 


122      ELECTRIC  FRANCHISES  IN  NEW  YORK  CITY  [382 


carrying  on  any  ljusiness  which  a  corporation  organized  under 
this  article  might  carry  on,  may  consoHdate  such  corporations 
into  a  single  corporation  by  complying  with  the  provisions  of 
the  business  corporations  law  relating  to  the  consolidation  of 
business  corporations.^ 

Section  sixty-five  laid  upon  any  electric-light  corpora- 
tion "  the  obligation,  under  certain  conditions,  of  supplying 
electric  light  on  application.^  Section  sixty-six  permitted 
"  every  gas  light  and  electric  light  corporation  "  to  require 
of  the  consumer  a  deposit  of  a  sum  of  money  as  a  condition 
of  furnishing  light. ^  Section  sixty-seven  set  forth  the  cir- 
cimistances  under  which  agents  of  "  any  gas  light  or  electric 
light  corporation  "  might  enter  buildings  to  examine  meters, 
lights,  and  lighting  appliances  in  general.* 

1  Laws  of  1890,  ch.  566,  section  61,  subdivision  3.  In  the  laws  of 
1909,  ch.  219,  subdivision  3  of  section  61  reads  : 

"  Subject  to  the  permission  and  approval  of  the  proper  public  service 
commission,  any  two  or  more  corporations  organized  under  this  article 
or  under  any  general  or  special  law  of  this  state  for  the  purpose  of 
carrying  on  any  business  which  a  corporation  organized  under  this 
article  might  carry  on,  may  consolidate  such  corporations  into  a  single 
corporation,  and  any  such  corporation  may  with  the  like  permission 
and  approval  be  merged  with  any  other  such  corporation,  upon  com- 
plying with  the  provisions  of  the  business  corporations  law  relating 
to  the  consolidation  of  business  corporations,  and  the  stock  corpor- 
ations law  relating  to  the  merger  of  stock  corporations." 

A  fourth  subdivision  was  added  to  section  61  of  chapter  566  of  the 
laws  of  1890  by  the  laws  of  1899  (Laws  of  1899,  ch.  565,  section  61, 
subdivision  4).    It  provided: 

"Any  corporation  organized  under  this  article  or  under  any  general 
or  special  law  of  this  state  for  the  purpose  of  using  electricity  for 
light,  heat  or  power  in  cities,  other  than  of  the  first  class  towns  or 
villages  within  this  state,  may  . .  acquire  the  . .  power  of  supplying  steam 
to  consumers  from  .  .  stations  through  pipes  laid  in  the  public  streets 
.  .    with  the  consent  of  the  municipal  authorities  thereof  ..." 

^  Laws  of  1890,  ch.  566,  section  65. 

8  Ihid.,  section  66. 

*  Ihid.,  section  67. 
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The  saving  clause  "  in  the  transportation  corporations 
law  provided :  ^ 

The  repeal  of  any  law  or  any  part  of  it  specified  in  the  an- 
nexed schedule  shall  not  afifect  or  impair  any  act  done,  or  right 
accruing,  or  accrued  or  acquired,  or  liability,  penalty,  forfei- 
ture or  punishment  incurred  prior  to  May  first,  189 1,  under  or 
by  virtue  of  any  law  so  repealed,  but  the  same  may  be  asserted, 
enforced,  prosecuted  or  inflicted,  as  fully  and  to  the  same  ex- 
tent, as  if  such  law  had  not  been  repealed.  .  .  . 

The    construction  "  clause  stated  :  ^ 

The  provisions  of  this  chapter,  so  far  as  they  are  substan- 
tially the  same  as  those  of  laws  existing  on  April  30th,  1891, 
shall  be  construed  as  a  continuation  of  such  laws,  modified  or 
amended  according  to  the  language  employed  in  this  chapter 
and  not  as  new  enactments  ;  and  references  in  laws  not  repealed 
to  provisions  of  laws  incorporated  into  this  chapter  and  re- 
pealed shall  be  construed  as  applying  to  the  provisions  so  in- 
corporated, and  nothing  in  this  chapter  shall  be  construed  to 
amend  or  repeal  any  provision  of  the  Criminal  or  Penal  Code. 

The  transportation  corporations  law  of  1890  repealed  all 
of  chapter  37  of  the  laws  of  1848;  ^  and  all  of  chapter  512 
of  the  laws  of  1879.*    In  the  schedule  of  laws  repealed  by 

1  Laws  of  1890,  chapter  566,  article  10,  section  161. 

2  Laws  of  1890,  chapter  566,  article  10,  section  162. 

3  Chapter  563  of  the  laws  of  1890  had  repealed  sections  4,  7,  9,  and  23 
of  chapter  37  of  the  laws  of  1848;  and  chapter  564  of  the  laws  of  1890 
had  repealed  sections  5,  5,  6,  8,  10  to  17  inclusive,  and  20  to  22  inclusive. 
The  transportation  corporations  law  of  1892  (Laws  of  1892,  ch.  617) 
again  repealed  all  of  chapter  37  of  the  laws  of  1848,  as  did  chapter  687 
of  the  laws  of  1892. 

*  Chapter  617  of  the  laws  of  1892,  amending  the  transportation  cor- 
porations law  of  1890,  repealed  all  of  chapter  512  of  the  laws  of  1879; 
and  all  of  it  was  again  repealed  by  chapter  687  of  the  laws  of  the  same 
year,  1892.  In  the  schedule  of  laws  repealed  by  the  transportation  cor- 
porations law  of  1909,  (L.  1909,  ch.  219),  all  of  chapter  512  of  the  laws 
of  1879  was  again  repealed. 
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the  transportation  corporations  act  of  1909,  all  of  chapter 
73  of  the  laws  of  1882  was  repealed.'  The  general  manu- 
facturing corporations  act  (Laws  of  1848,  chapter  40 )  con- 
sisted of  twenty-seven  sections.  In  the  series  of  general 
laws  passed  in  1890  all  the  sections  were  repealed;  ^  and  in 
the  schedule  of  laws  repealed  by  chapter  687  of  the  laws  of 
1892,  the  general  manufacturing  corporations  act  as  a  whole 
was  repealed. 

The  effect  of  incorporation  of  the  Edison  and  Kings 
County  companies  under  the  general  manufacturing  cor- 
porations act,  viewed  apart  from  other  statutory  enact- 
ments, will  next  be  considered.  If  it  were  conceded  that 
the  common  council  of  the  city  of  Brooklyn  had  the  power 
to  grant  local  franchises  for  public  and  private  lighting 
under  the  charters  of  1873  and  of  1888  and  their  amend- 
ments, it  would  appear  that  the  companies  might  fairly 
claim  the  right  to  operate  under  the  m.anufacturing  act 
without  any  further  state  legislation.  If,  as  has  been  said, 
a  corporation  generating  electric  current  is  engaged  in 
manufacturing,  a  company  might  properly  be  organized 
under  the  manufacturing  act  for  the  manufacture  of  elec- 
tricity. It  was  probably  taken  for  granted  by  the  companies 
that  the  general  permission  to  generate  electric  current  car- 
ried with  it  the  general  state  permission  tO'  distribute  the 
current.  Otherwise,  the  right  of  a  company  contemplating 
making  use  of  the  generating  current  by  selling  it  to  private 
and  public  consumers  would  be  but  a  barren  right.  That 
the  Edison  Company  considered  that  the  power  to  generate 
carried  with  it  the  implied  power  to  distribute  seems  ap- 

1  Chapter  73  of  the  laws  of  1882  had  been  repealed  by  chapter  687 
of  the  laws  of  1892. 

^  Chapter  563  repealed  sectioiis  4,  7,  9  and  26;  chapter  564  repealed 
sections  3,  5,  <^>,  8,  10  to  25  inclusive,  and  27;  chapter  567  repealed 
sections  i  and  2. 
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parent  from  its  certificate  of  incorporation,  in  which  the 
objects  for  which  the  company  was  formed  were  said  to  be 
"  to  manufacture,  use  and  sell  electricity,  and  electrical  and 
mechanical  apparatus  in  the  city  of  Brooklyn  for  producing 
light,  heat  and  power."  This  view  depends  ultimately  for 
its  strength  upon  whether  the  common  council  of  the  city 
of  Brooklyn  had  the  power  to  grant  the  special  franchises 
under  which  the  companies  occupied  the  streets  in  the  pur- 
suit of  commercial  lighting. 

The  manufacturing  act  of  1848  does  not  stand  by  itself, 
however.  Its  relation  to  the  acts  of  1879  i^^2  ^  is  a 
question  of  practical  importance.  The  third  section  of  the 
act  of  1879  expressly  exempted  the  city  of  Brooklyn  and 
the  county  of  Kings  from  the  provisions  of  the  act,  author- 
izing any  corporation  organized  under  the  gas-light  act  of 
1848  ^  to  use  electricity  instead  of  gas.  The  act  of  1882 
amended  section  one  of  the  law  of  1879  so  as  to  confer 
authority  to  use  electricity  instead  of  gas,  not  only  upon 
companies  organized  under  the  gas-light  act  of  1848,  but 
upon  any  corporation  duly  organized  under  the  laws  of 
this  state  for  manufacturing  and  using  electricity  for  pro- 
ducing light,  heat  or  power  " — a  corporation,  for  example, 
organized  under  the  manufacturing  corporations  act.  The 
third  section  of  the  act  of  1879  was  not  amended.  Appar- 
ently, therefore,  the  act  of  1882  left  intact  the  exemption 
clause  in  the  act  of  1879. 

If  this  construction  be  correct,  it  must  be  conceded  that 
any  provision  in  the  Brooklyn  charter  of  1888,  though  sub- 
sequent in  point  of  enactment,  must  needs  be  specific  in  the 
authority  conferred  upon  the  common  council  tO'  act  at  vari- 
ance with  the  initial  disability  imposed  upon  the  city  by 
reason  of  its  exclusion  from  the  acts  of  1879  and  1882.  A 

1  Chapters  512  and  73  respectively. 

2  Lr.ws  of  i8j8,  ch.  37. 
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Special  act,  like  a  city  charter,  cannot  be  held  to  repeal  a 
provision  of  a  general  law,  like  the  laws  of  1879  and  1882, 
unless  the  conflict  be  unmistakable.  Had  the  Brooklyn 
charter  of  1888  expressly  authorized  the  council  to  grant  a 
special  franchise  to  any  corporation  organized  under  the 
laws  of  New  York  for  manufacturing  electricity,  there 
could  be  little  question  that  such  a  provision  would  be  con- 
strued as  a  repeal  of  the  section  which  excluded  Brooklyn 
from  the  law  of  1879.  is  quite  otherwise  with  a  general 
charter  provision  conferring  the  customary  control  over 
streets.  Nevertheless,  the  common  council  acted  on  the 
assumption  that  there  was  vested  in  them  the  authority  to 
grant  these  franchises.  Moreover,  when  a  bill  passed  the 
legislature  granting  direct  authority  to  the  Edison  Company 
to  open  the  streets  of  the  city  of  Brooklyn  and  maintain 
electrical  conductors  therein,  the  governor  vetoed  the  bill 
on  the  ground  that  it  infringed  upon  the  franchise-granting 
authority  of  the  mayor  and  common  council  of  the  city.^ 
Subsequently,  October  29,  1888,  the  common  council  granted 
to  the  Edison  Company  the  franchise.  The  governor's 
opinion  with  reference  to  the  power  and  authority  of  the 
common  council  of  Brooklyn  to  grant  the  franchise  which 
the  Edison  Company  sought  was  not  necessarily  based  upon 
expert  knowledge  of  the  law.  It  may  have  been  merely  a 
manifestation  of  his  support  of  the  principle  of  local  self- 
government.  It  is  of  interest,  but  it  is  not  of  controlling 
weight. 

It  is  also  of  interest  that  the  secretary  of  state  filed  the 
companies'  certificates  of  incorporation  without  protest.  If 
the  act  of  1879  amended  in  1882  did  not  permit  the  city 
of  Brooklyn  to  obtain  the  services  of  companies  which, 
being  organized  under  the  manufacturing  act  of  1848,  were 

j.    1  Brief  of  the  Edison  Company,  p,  31. 
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duly  organized  under  the  laws  of  this  state  for  manufac- 
turing and  using  electricity  for  producing  light,  heat  and 
power,"  the  companies  should  not  have  been  allowed  to  file 
their  certificates  of  incorporation.  The  Edison  Company 
commented  upon  the  filing  of  the  certificates  of  incorpora- 
tion as  follows :  ^ 

The  corporations  at  the  time  of  their  incorporation  claimed 
the  right  to  exercise  the  powers  conferred  by  the  amendment 
of  1882  and  the  act  was  practically  construed  to  that  end. 
The  certificate  of  incorporation  of  the  Citizens  Company,  ex- 
ecuted December  6,  1883,  states  the  objects  of  the  incorpora- 
tion in  the  precise  language  of  the  amendment,  to  wit : 

That  the  objects  for  which  said  Company  is  to  be  formed 
are  manufacturing  and  using  electricity  for  producing  light, 
heat  or  power  and  using  electricity  as  a  means  of  lighting 
streets,  avenues,  public  parks  and  places,  and  public  and  pri- 
vate dwellings  of  cities,  villages  and  towns  within  this  State. 
.  .  .  That  the  name  of  the  city  and  county  in  which  the  opera- 
tions of  said  Company  are  to  be  carried  on  is  the  City  of 
Brooklyn,  County  of  Kings  and  State  of  New  York.  .  . 

The  certificates  of  the  other  companies,  while  not  conform- 
ing so  closely  to  the  language  employed  in  the  statute,  indicate 
nevertheless  clearly  that  their  respective  objects  are  to  carry  on 
an  electric  business  in  the  City  of  Brooklyn,  County  of  Kings. 
.  .  .  These  certificates  were  accepted  by  the  Secretary  of  State 
and  filed.  It  would  have  been  his  duty  to  reject  them  had  it 
not  been  considered  that  the  existing  legislation  authorized  the 
formation  of  electric  corporations  in  the  then  City  of  Brooklyn. 

One  of  the  arguments  presented  by  the  Edison  Com- 
pany ^  developed  the  claim  that  the  amendment  of  1882  "  is 
so  all-inclusive  both  as  to  the  corporations  whose  powers 

1  Brief  of  the  Edison  Company,  pp.  28,  29.  The  companies  referred 
to  are  the  Edison,  Kings  County,  Municipal,  and  Citizens  companies. 

2  Brief  of  the  Edison  Company,  p.  25. 
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are  declared  and  the  cities  and  towns  to  which  it  referred 
that  its  meaning  and  effect  cannot  be  restricted  by  Section  3 
of  the  act  amended."  This  argument  encounters  the  ob- 
vious rejoinder  that  if  the  legislature  had  intended  to  ex- 
tend the  benefit  of  the  act  to  the  whole  state,  it  could  readily 
have  expressed  that  intention  by  repealing  section  3  of  the 
act  of  1879.  On  the  other  hand,  it  does  seem  strange  that 
the  legislature  should  have  deliberately  singled  out  the  city 
of  Brooklyn  to  deny  it  the  benefits  of  commercial  electric 
lighting  which  every  other  city  in  the  state  could  enjoy.  It 
may  be  that  failure  to^  repeal  the  Brooklyn  exemption  was 
due  to  carelessness  or  to  some  erroneous  assumption  as  to 
the  state  of  the  law. 

The  argument  has  been  advanced  that  the  Edison  Com- 
pany has  express  power  and  authority  under  the  Trans- 
portation Corporations  Law  to  carry  on  the  business  of 
manufacturing  and  distributing  electricity  in  the  Borough 
of  Brooklyn  under  the  franchises  granted  to  it  and  its 
merged  and  affiliated  companies."  ^  The  essence  of  this 
argument  is  as  follows :  ^ 

Questions  relating  to  the  right  of  the  Companies  to  conduct 
the  business  of  supplying  electricity  for  public  and  private  use 
under  laws  existing  prior  to  the  efifective  date  of  the  Trans- 
portation Corporations  Law  are  now  of  little  .  .  .  practical 
importance.  All  prior  acts  relating  to  such  corporations  were 
repealed  by  the  revision  of  laws  as  effected  through  the  enact- 
ment of  the  Transportation  Corporations  Law  and  other  gen- 
eral incorporation  laws.  It  is  expressly  provided  that  the  pro- 
visions of  the  Transportation  Corporations  Law  relating  to 
gas  and  electric  corporations  are  a  continuation  of  all  prior 
laws  relating  to  such  corporations,  modified  or  amended  ac- 
cording to  the  language  employed  by  the  Transportation  Cor- 
porations r.aw. 

^  Brief  of  Edison  Company,  p.  18. 
^  Ibid.,  p.  34- 
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According  to  the  rule  laid  down  by  the  legislature  in  the 
construction  clause  ^  of  the  transportation  corporations  law 
of  1890/  it  is  clear  that  this  statute  did  bring  about  a  meas- 
ure of  continuation  of  prior  laws.  By  this  clause,  however, 
prior  laws  are  continued  only  so  far  as  the  provisions  of 
the  transportation  corporations  law  are  substantially  the 
same  "  as  those  of  existing  laws.  It  is  difficult  to  see  what 
support  can  be  claimed  from  this  provision  by  the  com- 
panies affected  by  the  exemption  clause  in  the  act  of  1879. 
To  be  sure,  this  law  was  included  in  the  schedule  of  laws 
repealed  by  the  transportation  corporations  law  of  1890, 
and  the  amending  law  of  1882  was  specifically  repealed 
later.  ^  But  the  companies  afifected  by  the  exemption  clause 
in  the  act  of  1879  were  not  released  from  the  limitations 
because  of  the  repeal  of  the  act  itself.  The  saving 
clause  "  *  of  the  transportation  corporations  act  provided 
that  "  the  repeal  of  any  law  .  .  .  shall  not  affect  or  impair 
any  .  .  .  right  accruing,  accrued  or  acquired  ...  by  virtue 
of  any  law  so  repealed."  But  if  a  company  could  not  have 
acquired  its  right  to  operate  under  the  repealed  laws,  how 
can  it  claim  that  it  was  advantageously  affected  either  by 
the  continuation  of  statutory  provisions  "  substantially  the 
same  "  or  by  the  repeal  of  laws  under  which  it  had  acquired 
no  right  ?  The  act  did  not  purport  to  cure  irregularities  or 
to  create  legal  rights  where  none  existed  at  the  time. 

1  Supra,  p.  123. 

2  Laws  of  1890,  ch.  566,  sec.  162.  On  page  36  of  the  brief  of  the 
Edison  Company,  attention  is  directed  to  the  fact  that  the  same  pro- 
vision as  to  construction  was  contained  in  Laws  of  1890,  ch.  563,  sec. 
25;  Laws  of  1890,  ch.  564,  sec.  72;  Laws  of  1892,  ch.  617,  sec.  162; 
Laws  of  1892,  ch.  687,  sec.  63;  and  that  it  is  "now  contained  in  the 
General  Construction  Law  and  made  applicable  to  all  laws  (L.  1909, 
Chap.  27,  Section  95)." 

3  Supra,  p.  124. 
^  Supra,  p.  123. 
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It  is  claimed  that  certain  provisions  of  the  transportation 
corporations  law  show  that  it  applies  to  all  electric  light 
companies  whether  these  companies  have  been  incorporated 
under  it  or  under  prior  laws/  Thus  "  any  electric  light 
company  "  having  the  specified  contracts  is  vested  with  the 
power  to  acquire  real  estate  necessary  for  the  purposes  of 
its  incorporation.^  ''Any  two  or  more  corporations  organ- 
ized under  this  article,  or  under  any  general  or  special  law 
of  this  state  .  .  are  given  certain  permissions  regarding 
consolidation  and  merging.^  ''Any  corporation  organized 
under  this  article  or  under  any  general  or  special  law  of  this 
state  .  .  may  acquire,  under  specified  conditions,  the 
power  of  using  the  streets  in  supplying  steam  to  consum- 

1  Brief  of  the  Edison  Company,  pp.  38-40. 

The  brief  of  the  Edison  Company,  p.  37,  cites  the  case  of  the  Muni- 
cipal Gas  Company  v.  Rice,  138  N.  Y.  151  (1893)  as  an  instance  of 
litigation  concerning  the  effect  of  the  transportation  corporations  law 
upon  corporations  organized  under  prior  laws,  and  gives  a  lengthy  ex- 
tract from  the  opinion  of  the  court  of  appeals.  A  part  of  the  extract 
herewith  follows : 

"  It  is  quite  plain  .  .  .  that  the  legislature,  in  adopting  the  revision, 
intended  to  permit  such  corporations  to  amend  the  certificate  in  such 
a  way  as  to  authorize  them  to  exercise  powers  and  to  enlarge  the  pur- 
poses and  objects  of  the  corporation  beyond  the  Hmit  within  which  they 
were  restricted  before." 

The  company  had  been  incorporated  under  chapter  37  of  the  laws  of 
1848.  It  sought  to  amend  its  certificate  to  enable  it  to  manufacture 
and  use  electricity  for  producing  light,  heat  and  power.  This  meant 
that  it  was  enlarging  its  powers,  since  it  was  originally  incorporated 
as  a  gas  company.  The  secretary  of  state  refused  to  file  the  certificate, 
maintaining  that  section  60  of  article  6,  chapter  566  of  the  laws  of  1890 
(since  amended;  supra,  p.  120)  permitted  incorporation  either  as  a 
gas  company  or  as  an  electric  company  but  not  as  both,  and  that  the 
one  certificate  of  incorporation  could  not,  therefore,  include  powers  of 
both  gas  and  electric  lighting.    The  court  upheld  the  company. 

2  Laws  of  1909,  ch.  219,  sec.  61,  subdiv.  2.  Supra,  note,  p.  121. 
^  Laws  of  J909,  ch.  219,  sec.  61,  subdiv.  3.    Supra,  note,  p.  122. 
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ers.^  The  obligation  of  supplying  electric  light  is  laid  upon 
any  electric  light  corporation."  ^  The  privilege  of  re- 
quiring a  deposit  is  granted  to  every  electric  light  cor- 
poration." ^  The  provisions  regarding  the  examination  of 
meters  and  lighting  appliances  in  general,  refer  to  agents 
of  *'any  electric  light  corporation."  * 

It  may  be  that  the  Brooklyn  companies  acquired  certain 
additional  powers  under  these  general  provisions,  but  it  is 
open  to  very  grave  doubt  whether  they  could  claim  that 
such  provisions  operated  to  legalize  their  commercial  activ- 
ities if  these  had  previously  been  illegally  carried  on.  For 
example,  let  it  be  conceded  that  these  companies  were 
legally  organized  under  the  manufacturing  act  to  manufac- 
ture electric  current,  and  that  they  may,  in  consequence,  be 
properly  designated  ''electric  light  corporations;"  it  could 
scarcely  be  argued  from  this  concession  that  an  authoriza- 
tion to  "  every  electric  light  corporation  "  to  require  a  con- 
sumer's deposit  implied  that  a  company  thereby  received 
full  power  to  use  the  streets  for  the  distribution  of  current 
to  consumers  although  it  enjoyed  no  such  power  before. 

Commenting  upon  the  Edison  Company's  arguments  re- 
garding the  doctrines  of  acquiescence  and  estoppel,  Mr. 
Justice  Benedict  said  :  ^ 

The  argument  based  upon  these  facts  that  a  franchise  was 
granted  to  it  by  estoppel  or  acquiescence  is  unsound.  People 
ex  rel.  Browning,  King  &  Co.  v.  Stover  (145  App.  Div.  259, 
262),  where  Scott,  J.,  points  out  the  distinction  which  exists 
in  this  respect  between  mandamus  to  compel  public  officials 

1  Laws  of  1899,  ch,  565,  sec.  61,  subdiv.  4.    Supra,  note,  p.  122. 

2  Laws  of  1890,  ch.  566,  sec.  65.   Supra,  note,  p.  122. 

3  Ihid.^  sec.  66.  Supra,  note,  p.  122. 
*  Ibid.,  sec.  67.    Supra,  note,  p.  122. 

^  Clements  v,  Edison  Company,  New  York  Law  Journal,  July  26,  1917. 
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to  perform  their  duty  to  remove  street  encroachments  and  an 
action  in  equity  to  enjoin  a  private  right.  The  same  defendant 
further  contends  that  since  it  has  been  taxed  yearly  by  the 
state  on  its  franchise,  that  is  a  recognition  by  the  state  of  the 
existence  of  the  franchise  and  v^^orks  an  estoppel  against  the 
contrary  contention.  But  this  is  not  any  more  sound  than  the 
other  proposition  (see  Holmes  Elec.  Protective  Co.  v.  Arm- 
strong, 97  Misc.  184,  where  Hotchkiss,  J.,  discusses  the  ques- 
tion with  care  and  precision,  pp.  193-197). 

One  of  the  cases  cited  by  the  Edison  Company  ^  in  sup- 
port of  the  proposition  that  the  right  to  exercise  the  special 
franchises  had  become  vested  in  the  company  and  was  pro- 
tected by  the  doctrine  of  estoppel,  was  the  case  of  Wyan- 
dotte Electric  Light  Company  v.  City  of  Wyandotte.^ 

The  Wyandotte  Electric  Light  Company  was  incorpor- 
ated on  September  19,  1889,  for  the  purpose  of.  manufac- 
turing and  supplying  electricity  for  light,  heat  and  power. 
On  the  twenty-fifth  day  of  the  same  month,  it  obtained  a 
municipal  franchise  from  the  city  of  Wyandotte,  Michigan.^ 
Extension  of  poles  and  wires  and  service  was  made  by  the 
company  freely  from  that  time  on.  The  common  council  of 
the  city  of  Wyandotte  passed  a  resolution  on  August  3, 
1898,  to  direct  the  removal  of  all  unused  wires,  hoods  and 
appliances;  and  on  August  17,  1898,  it  adopted  a  resolution 
revoking  all  licenses  or  permissions  which  had  been  given 
by  the  common  council  to  the  company  authorizing  it  to 
erect  electrical  apparatus  in  the  streets  for  the  purpose  of 
carrying  on  its  business.  The  resolution  stated,  further, 
that  if  the  company  desired  to  occupy  the  streets,  it  would 
have  to  obtain  a  franchise  from  the  common  council  for 
that  purpose.    The  company  brought  action  to  restrain  the 

'  Brief  of  the  Edison  Company,  p.  52. 

'  Wyandotte  Electric  Light  Company  v.  City  of  Wyandotte,  124  Mich. 
43  (1900). 
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city  from  interfering  with  the  poles  and  wires.  The  de- 
fendant city  answered  by  claiming  the  benefits  of  a  cross- 
bill, and  by  maintaining  that  the  common  council  was  within 
its  rights  in  revoking  on  August  17,  1898,  the  license 
granted  by  the  council  to  the  company  on  September  25, 
1889,  since  the  grant  was  merely  a  license,  revocable  at  the 
will  of  the  city.  Decree  was  entered  for  the  company.  In 
its  opinion,  the  court  said : 

There  is  one  controlling  question  in  the  case.  Upon  its  de- 
termination depend  the  rights  of  the  parties.  It  can,  perhaps, 
be  better  stated  by  stating  the  several  contentions.  The  de- 
fendants contend  that  complainant,  by  organizing  under  the 
general  manufacturers'  act,  obtained  no  franchise  direct  from 
the  legislature  to  use  the  streets  and  highways,  such  as  it  would 
have  acquired  under  the  electric  light  companies'  act.  Their 
second  contention  results  from  the  first,  namely,  that  the  city 
had  no  authority  to  grant  the  franchises  claimed  by  com- 
plainant.^ 

The  company  contended  that  since  the  state  had  recognized 
for  nine  years  the  validity  of  its  incorporation,  the  state 
alone  could  complain;  and  that  the  city  was  estopped  from 
claiming  that  the  company  ought  to  have  been  organized 
under  another  statute  or  that  it  was  not  qualified  to  exercise 
the  franchise  granting  the  authority  to  manufacture  and  sell 
electricity  for  the  purpose  of  lighting. 

In  another  part  of  the  opinion  the  court  stated  : 

The  purposes  for  which  complainant  was  organized  are  pre- 
cisely those  covered  by  the  electric-lighting  act.    It  could  not 

1  It  was  brought  out  in  the  case  that  at  the  time  the  Wyandotte  Elec- 
tric Light  Company  was  organized  under  the  chapter  relating  to  the 
incorporation  of  manufacturing  companies  generally,  there  was  in  exist- 
enC'C  in  Michigan  a  statute  authorizing  the  organization  of  electric 
light  companies. 
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carry  on  its  proposed  business  without  the  use  of  the  streets, 
and  immediately  appHed  to  the  city  for  such  use.  The  city  so 
understood  it.  .  .  .  Whether  the  defendant  city  knew  under 

what  act  complainant  was  organized  does  not  appear  

Whether  the  act  under  which  it  was  organized  would  permit 
its  incorporation,  we  need  not  determine.  The  State  for  nine 
years  recognized  its  incorporation  as  valid.  The  defendant  city 
dealt  with  it  for  the  same  time  as  a  valid  corporation,  granted  it 
the  franchise  as  requested,  permitted  it  to  erect  and  maintain 
an  expensive  plant ;  and  now,  when  the  city  has  gone  into  the 
business  of  municipal  and  commercial  lighting,  seeks  to  crush 
it,  to  utterly  destroy  its  property,  and  compel  its  patrons  to  be- 
come the  patrons  of  the  city,  which  charges  more  for  its  ser- 
vice than  does  complainant.  It  is  needless  to  say  that  the  de- 
fendants are  without  equity,  and  that  their  contention  ought 
not  to  prevail  if  the  courts  of  equity  have  the  power  to  pre- 
vent it. 

It  remains  to  be  seen  whether  the  higher  courts  will  sus- 
tain the  movement  to  invalidate  the  franchises  of  the  Edison 
system  through  the  interposition  of  technicalities,  as  in  the 
instance  of  the  Amsterdam  franchise,^  or  through  interpre- 
tation of  the  manufacturing  corporations  act  of  1848  and 
the  special  acts  of  1879  and  1882,  with  regard  to  the  Edi- 
son, Kings  County,  Municipal  and  Citizens  franchises.^  It 

1  Supra,  pp.  103-107. 

2  As  has  been  indicated,  {Supra,  pp.  100-102),  the  Municipal  and  Citi- 
zens companies  were  not  original  grantees  of  the  franchises  v/hich  were 
transferred  to  the  Edison  Company  with  the  merger  of  these  two 
companies  into  the  latter  company.  Concerning  these  franchises,  the 
corporation  counsel  said : 

"  The  grants  made  by  the  Common  Council  to  Charles  Cooper  and 
Company  and  Pope,  Sewall  and  Company  referred  to  above  may  be 
said  to  have  been  invalid  for  the  reason  that  they  were  granted  to 
individuals  who  had  acquired  no  franchise  from  the  State  and  be- 
cause the  Common  Council  had  no  power  to  grant  them.  The  in- 
validity of  these  grants  could  not  have  been  cured  by  their  subsequent 
acquirement  by  the  Municipal  Electric  Light  Company  and  the  Citizens 
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is  likely  that  it  would  not  be  difficult  to  find  technical  points 
of  omission  and  commission  in  the  records  concerning  many 
franchises  that  would  turn  out  to  be  not  in  strict  accord 
with  the  terms  of  the  original  franchise  instruments.  These 
would  need  to  be  considered  in  the  light  of  later  agreements 
of  the  companies  with  the  city.  What  might  seem  at  first 
to  be  violation  of  an  original  agreement,  would  turn  out 
perhaps  to  be  only  an  irregularity  waived  by  the  city  through 
a  series  of  acts.^  It  is  probable  that  years  of  occupancy  of 
the  streets  by  the  company  will  constitute  a  fact  receiving 
much  attention  by  the  courts. 

The  four  remaining  franchises  of  the  system  of  what  is 
now  the  Brooklyn  Edison  Company,  Inc.,  fall  under  the 
same  general  attack,  since  the  four  companies  were  all 
organized  under  the  general  manufacturing  corporations 
act.  No  amount  of  argument  concerning  the  acts  of  1848, 
1879,  and  1882  can  hide,  however,  the  fundamental  fact 
that  both  the  former  city  of  Brooklyn  and  the  present  bor- 
ough of  Brooklyn  accepted  the  services  of  the  companies, 
allowed  extensions,  permitted  heavy  investments,  and  gave 
every  evidence  of  accepting  unquestioningly  the  right  of 
these  companies  to  operate.  If  it  was  the  deliberate  legis- 
lative intent  to  shut  out  the  city  of  Brooklyn  and  the  county 
of  Kings  from  the  privileges  accorded  the  cities,  towns,  and 
villages  throughout  the  rest  of  the  state,  the  acts  of  1879 
and  1882  ^  require  no  subtle  construction.  Rather,  it  be- 
comes difficult  to  understand  why  such  a  determined  plan 
was  not  carried  out  in  some  way  by  its  instigators  to  the 

Electric  Illuminating  Company.  Both  of  these  corporations  were 
formed  under  the  Manufacturing  Corporations  Act,  Chapter  40  of  the 
Laws  of  1848,  the  former  on  August  2,  1884  and  the  latter  on  Decem- 
ber 13,  1883."    Answer  of  the  city  of  New  York,  p.  11. 

1  Supra,  p.  105. 

2  Chapters  512  and  73  respectively. 
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extent  of  actually  suppressing  those  privileges;  for  we  can 
hardly  attribute  to  the  legislatures  of  1879  ^.nd  1882  the 
veiled  intention  of  desiring  companies  to  enter  illegally 
upon  the  pursuit  of  the  business  of  commercial  electric 
lighting  in  the  city  of  Brooklyn.  If  the  legislature  was 
merely  under  the  impression  that  the  common  council  of 
the  city  of  Brooklyn  had  the  authority  under  the  city  char- 
ter to  grant  the  franchises  to  the  electric  companies,  the 
acts  of  1879  and  1882  take  on  a  harmless  appearance  as  far 
as  the  city  of  Brooklyn  was  concerned  in  its  desire  to  obtain 
electric  lighting  for  public  and  private  purposes.  What 
caused  the  acquiescence  on  all  sides  in  the  granting  of  the 
franchises  and  the  operation  of  the  companies,  if  the  grant- 
ing was  unwarranted  and  the  operation  illegal  ?  What  atti- 
tude the  higher  courts  will  take  remains  to  be  seen. 

How  many  other  franchises  held  by  the  electric  lighting 
companies  of  New  York  City  are  connected  with  the  manu- 
facturing corporations  act  will  be  noted  in  passing.  Of  the 
five  franchises  claimed  by  the  New  York  Edison  Company, 
three  came  down  through  original  grantees  incorporated 
under  the  manufacturing  corporations  act :  the  East  River 
Electric  Light,  Harlem  Lighting,  and  the  North  New  York 
Lighting  companies.  Two  of  the  three  original  grantees  of 
franchises  directly  or  indirectly  controlled  by  the  United 
Electric  Light  and  Power  Company  were  incorporated 
under  this  act,  namely,  the  Brush  Electric  Illuminating 
Company  of  New  York,  and  the  Ball  Electrical  Illuminating 
Company.  The  original  grantee  of  the  one  franchise  of  the 
Long  Axre  Electric  Light  and  Power  Company  was  the 
American  Electric  Manufacturing  Company,  incorporated 
under  the  manufacturing  act;  and  the  American  Electric 
Illuminating  Company,  to  which  the  franchise  was  later 
transferred,  was  also  incorporated  under  this  act.  The 
Pelham  Bay  Park  Electric  Light,  Power  and  Storage  Com- 
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pany  and  the  Eastchester  Electric  Company,  original  gran- 
tees of  six  franchises  now  claimed  by  the  Westchester  Light- 
ing Company  for  electric  light  operations  in  the  city  of  New 
York,  were  incorporated  under  this  act.  The  only  fran- 
chise, therefore,  which  the  Westchester  Lighting  Company 
has  for  its  first  district  operations,  not  connected  with  the 
general  manufacturing  corporations  act,  is  the  one  granted 
to  the  Pelham  Electric  Light  and  Power  Company.  Five 
of  the  sixteen  franchises  now  held  by  the  New  York  and 
Queens  Electric  Light  and  Power  Company  came  down 
from  the  original  grantee,  the  Flushing  Electric  Light  and 
Power  Company,  incorporated  under  this  act.  The  United 
Electric  Light  and  Power  Company  received  its  present 
name  on  December  9,  1889.  It  had  been  called  the  Safety 
Electric  Light  and  Power  Company.  This  Safety  Electric 
Light  and  Power  Company  was  incorporated  under  the 
manufacturing  act. 

It  does  not  seem  at  all  likely  that  the  validity  of  these 
franchises  can  be  assailed  because  of  any  connection  which 
they  have  with  the  general  manufacturing  corporations  act 
of  1848.  Chapter  73  of  the  laws  of  1882  is  virtually  mean- 
ingless if  it  does  not  extend  to  those  companies  organized 
imder  the  manufacturing  act  ^  the  same  authority  which  it 
specifically  extends  to  the  corporations  organized  under  the 
gas  act.^ 

An  interesting  suggestion  of  the  possibility  of  question- 
ing the  validity  of  franchises  obtained  by  original  grantees 
incorporated  tmder  the  general  manufacturing  corporations 
law  is  found  in  the  case  of  Public  Service  Commission, 

1  This  statement  must  be  qualified  by  the  obvious  reminder  that  the 
companies  organized  under  the  manufacturing  act,  but  operating  in  the 
former  city  of  Brooklyn,  meet  the  disability  alleged  to  result  from  the 
exemption  clause  in  the  1879  act. 

^  Supra,  p.  108. 
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Second  District,  v.  J.  and  J.  Rogers  Company.  The  public 
service  commission  for  the  second  district  brought  action 
for  an  injunction^  against  the  J.  and  J.  Rogers  Company, 
to  restrain  the  company  from  distributing  electricity  for 
light,  heat  and  power  in  the  town  of  Jay  or  in  that  part 
of  the  town  known  as  Ausable  Forks."  The  petition  alleged 
that  the  company  was  a  manufacturing  corporation  without 
authority  from  the  town  board  to  occupy  the  streets  of  the 
town  of  Jay,  and  without  permission  from  the  public  ser- 
vice commission  to  exercise  any  franchise.  The  petition 
alleged  further  that  the  company  was  "  without  corporate 
capacity  to  receive  or  exercise  a  franchise  from  the  town 
of  Jay  for  the  purpose  of  transmitting  and  distributing 
electricity  to  the  public  generally,''  and  was  disqualified 
to  be  permitted  to  transmit  or  distribute  electricity  as  a 
public  service  corporation  by  the  petitioner,  not  having  been 
incorporated  under  the  Transportatio'U  Corporations  Law."  ^ 
In  delivering  the  opinion  of  the  court,  Mr.  Justice  Rudd 
said : 

The  defendant  admits  that  it  has  transmitted  and  distrib- 
uted electricity  to  householders  for  lighting,  collecting  for  such 

1  Public  Service  Commission,  Second  District,  v.  J.  and  J.  Rogers 
Company,  103  N.  Y.  Misc.  711  (1918). 

'  The  commission  stated  that  the  J.  and  J.  Rogers  Company  was 
originally  incorporated  in  January,  1871,  as  J.  and  J.  Rogers  Iron 
Company  under  the  manufacturing  corporations  law  of  1848;  and  that 
in  June,  1893,  "  the  defendant  was  reorganized  under  the  corporate 
name  of  J.  and  J.  Rogers  Company  by  fihng  in  the  office  of  the  secre- 
tary of  state  pursuant  to  the  provisions  of  the  stock  corporation  law 
a  reorganization  agreement  and  certificate.  The  defendant  has  never 
been  reorganized  or  incorporated  under  the  transportation  corporations 
law."  The  J.  and  J.  Rogers  Company  is  engaged  in  the  manufacture 
of  sulphite  and  ground  wood  pulp  and  paper.  In  1897  the  company 
installed  a  lighting  plant  for  its  own  use;  and  it  erected,  later,  a  power 
plant  generating  electricity  for  both  power  and  lighting  purposes. 
Subsequently,  it  undertook  commercial  lighting. 
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service  annually  about  $2,700,  and  that  no  express  franchise 
has  been  granted  to  the  defendant  by  the  town  authorities  of 
the  town  of  Jay;  that  the  transmission  of  electric  current  by 
the  defendant  is  by  means  of  a  line  or  lines  of  poles  and  wires 
partly  located  in  the  public  highway;  that  the  defendant  is  a 
corporation  organized  as  a  manufacturing  company  and  that  it 
has  never  been  incorporated  under  the  Transportation  Cor- 
porations Law;  that  the  entire  business  of  the  defendant,  in- 
cluding generation  of  electricity  and  manufacturing,  amounts 
approximately  to  the  sum  of  $1,080,000  gross  each  year. 

The  court  summed  up  the  contention  of  the  company  as 
follows : 

The  contention  of  the  defendant  is  that  the  court  is  without 
jurisdiction,  that  this  is  a  proceeding  brought  under  section  74 
of  the  Public  Service  Commission  Law,^  and  because  that  sec- 
tion specifically  relates  to  gas  corporations  and  electric  cor- 
porations and  the  regulation  of  the  price  of  gas  and  electricity, 
defendant  not  being  either  a  gas  or  electric  corporation,  that 
therefore  the  court  cannot,  under  the  petition,  restrain  the  de- 
fendant. 

The  court  added : 

There  does  not  seem  to  be  much  force  in  this  contention.  It 

1  Section  74  of  the  Public  Service  Commissions  Law,  to  which  the 
court  referred,  reads  as  follows : 

"  Whenever  either  commission  shall  be  of  the  opinion  that  a  gas 
corporation,  electric  corporation  or  municipality  within  its  jurisdiction 
is  failing  or  omitting  or  about  to  fail  or  omit  to  do  anything  required 
of  it  by  law  or  by  order  of  the  commission  or  is  doing  anything  or 
about  to  do  anything  or  permitting  anything  or  about  to  permit  any- 
thing to  be  done,  contrary  to  or  in  violation  of  law  or  of  any  order 
of  the  commission,  it  shall  direct  counsel  to  the  commission  to  com- 
mence an  action  or  proceeding  in  the  Supreme  Court  of  the  State  of 
New  York  in  the  name  of  the  commission  for  the  purpose  of  having 
such  violations  or  threatened  violations  stopped  and  prevented  either 
by  mandamus  or  injunction." 
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is  a  manufacturing  company,  it  does  generate  and  furnish  elec- 
tric power  for  heating  and  light.  .  .  .  The  question  is  simply 
this :  Can  a  manufacturing  corporation,  organized  as  such,  and 
doing  business  as  such  in  large  volume,  assume  in  a  small  way 
to  do  an  electrical  business  which  is  in  violation,  not  only  of 
the  spirit,  but  the  very  terms,  of  the  statutes.  If  it  is  a  manu- 
facturing corporation,  it  cannot  do  an  electrical  business.  If  it 
is  an  electrical  corporation,  as  above  stated,  organized  for  that 
purpose,  it  cannot  begin  to  transact  business  until  its  applica- 
tion meets  with  the  approval  of  the  Public  Service  Commis- 
sion. By  a  violation  of  the  law  it  has  not  secured  an  implied 
franchise. 

From  the  decree  of  the  court  granting  the  injunction 
prayed  for,  the  company  appealed.  The  case  was  brought 
before  the  appellate  division  of  the  supreme  court,  third 
department.^  Mr.  Justice  Woodward  affirmed  the  judg- 
ment of  the  lower  court,  but  modified  the  injunction  by  pro- 
viding that  it  should  not  be  construed  to  enjoin  the  de- 
fendant from  conveying  electricity  from  its  own  generating 
plant  across  the  public  streets  or  highways  to  its  own  manu- 
facturing plant  for  use  therein  exclusively."  The  court 
held  that  there  was  no  doubt  that  the  public  service  commis- 
sion had  jurisdiction  of  the  subject  matter  under  section 
74  of  the  public  service  commissions  law,  and  added  : 

Nor  can  it  be  doubted  that  the  J.  and  J.  Rogers  Company, 
organized  under  the  Manufacturing  Corporations  Act  of  1848, 
...  is  doing  electric  lighting  for  hire  in  violation  of  law.  In- 
deed, it  is  conceded  that  this  corporation  is  not  authorized  by 
its  charter  to  do  public  and  commercial  lighting,  involving  the 
use  of  the  public  highways;  and  both  at  common  law  and 
under  the  provisions  of  section  10  of  the  General  Corporation 
Law  (Consol.  Laws,  ch.  23)  the  exercise  of  such  powers  is 
forbidden. 

1  Public  iService  Commission,  Second  District  v.  J.  and  J.  Rogers 
Company,  184  N.  Y.  App.  Div.  705  (1918). 
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It  was  the  view  of  the  court  that  the  company  had  an 
"  electric  plant  "  as  defined  by  the  public  service  commis- 
sion law;  ^  that  it  came  within  the  definition  of  an  elec- 
trical corporation  "  as  given  in  the  same  statute ; '  and  that 
it  came  within  the  jurisdiction  of  the  court,  therefore,  under 
the  provisions  of  the  law. 

It  will  be  observed  that  Mr.  Justice  Woodward  did  not 
say  that  incorporation  under  the  general  manufacturing 
corporations  act  did  not  give  the  J.  and  J.  Rogers  Company 
capacity  to  receive  a  special  franchise  from  the  municipal 
authorities  to  use  the  streets  for  commercial  lighting.  In- 
stead he  said  that  the  company  was  "doing  electric  lighting 
for  hire  in  violation  of  law,"  since  its  charter  did  not  author- 
ize the  company  to  use  the  public  highways  in  doing  public 
and  commercial  lighting,"  and  since  "  both  at  common  law 
and  under  the  provisions  of  section  lo  of  the  General  Cor- 
poration Law  .  .  .  the  exercise  of  such  powers  "  was  for- 
bidden. The  court  expressly  stated  that  the  company  came 
within  the  definition,  as  given  in  the  public  service  commis- 
sions law,  of  an  electrical  corporation,  and  that  the  subject 
matter  was  within  the  jurisdiction  of  the  commission.^  The 

1  Section  2,  subdivision  12. 

2  Section  2,  subdivision  13. 

3  Commissioner  Kracke,  in  the  memorandum  upon  granting  the  ap- 
plication of  the  Kings  County  Company  to  merge  into  itself  the  Edison 
Company  (case  no.  2351),  states  the  definition  of  an  electrical  corpor- 
ation and  an  electric  plant  as  set  forth  in  the  public  service  commis- 
sions law  {Supra,  p.  119)  ;  and  draws  the  following  conclusions  re- 
garding the  companies  concerned,  citing  at  the  close  of  the  conclusions 
the  above  case  of  the  Public  Service  Commission,  Second  District 
V.  J.  and  J.  Rogers  Company : 

"  Each  of  the  companies  is  a  corporation  owning,  operating  or 
managing  an  electric  plant  and  is  not  within  the  exceptions.  The  mere 
fact  that  either  of  them  was  organized  under  the  Manufacturing  Cor- 
porations Act  of  1848  (Laws  of  1848,  Chapter  40  as  amended)  would 
not  affect  the  applicability  of  the  provisions  of  the  Public  Service  Com- 
mission Law  to  it.  (Public  Service  Commission,  Second  District  v.  J. 
and  J.  Rogers  Co.,  184  App.  Div.  705)."    Memorandum,  p.  4. 
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company  made  no  claim  of  having  received  a  franchise  from 
the  town  authorities,  or  of  being  other  than  a  manufactur- 
ing corporation.  It  contended  that  it  was  not  an  electric 
corporation,  admitted  that  it  was  organized  under  the  manu- 
facturing act,  and  held  that  it  had  an  implied  franchise  " 
from  the  town  in  which  it  was  operating.  The  court  clearly 
found  against  the  claim  of  the  company  to  a  franchise  by 
acquiescence.  What  the  court  would  have  said  concerning 
the  company's  claim  to  an  implied  franchise  had  the  charter 
of  the  company  expressly  authorized  it  to  do  "  public  and 
commercial  lighting  "  by  electricity,  cannot  be  known.  Nor 
is  it  clear  what  attitude  would  have  been  taken  by  the  court 
had  the  argument  of  the  company  taken  the  form  of  con- 
tending that  since  it  was  incorporated  under  the  manufac- 
turing act,  and  since  the  generation  of  electric  current  con- 
stitutes manufacturing,  it  would  have  implied  power  to  re- 
ceive a  franchise  for  commercial  electric  lighting.  The  in- 
teresting suggestions  directly  touching  upon  the  manufac- 
turing corporations  act  of  1848  appear  in  the  allegations  of 
the  public  service  commission  of  the  second  district  to  the 
effect  that  the  company  was  "disqualified  to  be  permitted  to 
transmit  or  distribute  electricity  as  a  public  service  corpora- 
tion by  the  petitioner,  not  having  been  incorporated  under 
the  Transportation  Corporations  Law;"  and  in  the  state- 
ment made  by  the  lower  court,  namely,  "  If  it  is  a  manu- 
facturing corporation,  it  cannot  do  am  electrical  business."  ^ 

^  On  page  7  of  the  brief  on  behalf  of  the  intervenor-respondent,  the 
Northern  Adirondack  Power  Company,  the  following  significant  ex- 
pression was  used :  "  The  Rogers  Company  is  a  manufacturing  cor- 
poration having  no  provision  in  its  charter  for  an  electric  business 
and  organized  under  Chapter  40  of  the  Laws  of  1848,  which  act  did  not 
authorize  the  incorporation  of  companies  for  the  purpose  of  doing  a 
public  electric  business.  (Italics  not  in  brief).  Even  stronger  is  an 
earlier  statement:  "The  law  of  its  [the  Rogers  Company's]  original 
incorporation  (Chapter  40,  T>aws  of  1848)  and  the  acts  amendatory 
thereof  and  snpi)lcmental  thereto  did  not  authorize  corporations  incor- 
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Whatever  the  significance  of  this  case,  it  does  not  seem 
probable  that  apart  from  the  franchises  connected  with 
Brooklyn  companies  incorporated  under  the  manufacturing 
corporations  act,  the  validity  of  franchises  held  by  the  pres- 
ent operating  electric  light  companies  of  New  York  will  be 
challenged  because  of  the  fact  that  these  grants  were  ob- 
tained in  certain  instances  by  companies  incorporated  under 
this  manufacturing  act.  It  is  reasonable  to  believe  that 
chapter  73  of  the  laws  of  1882  made  clear  the  right  of  "  any 
corporation  duly  organized  under  the  laws  of  this  state  for 
manufacturing  and  using  electricity  for  producing  light, 
heat  and  power  "  to  use  electricity  as  the  means  of  light- 
ing streets  .  .  .  and  public  and  private  dwellings  of  cities 
.  .  .  within  this  state."  ^ 

porated  thereunder  to  engage  in  such  business  [distributing  and  seUing 
electric  current  for  Hght,  heat  and  power  purposes]."  The  latter  state- 
ment is  from  an  "  opinion "  of  the  second  deputy  attorney-general  on 
July  7,  1916,  prefacing  his  recommendation  that  an  application  of  the 
Northern  Adirondack  Power  Company  be  granted.  The  petition 
prayed  that  the  charter  of  the  Rogers  Company  be  vacated  and  the 
corporate  existence  of  the  company  annulled.  The  recommendation 
of  the  second  deputy  attorney- general  was  approved  by  the  attorney- 
general  on  July  14,  1916.  The  opinion  "  is  found  on  page  52  in  the 
documents  filed  in  the  case  on  appeal  in  Public  Service  Commission, 
Second  District,  v.  J.  and  J.  Rogers  Company. 
1  Supra,  p.  109. 


CHAPTER  V 


The  Problems  of  Acquiescence  and  Perpetuity 

The  various  reasons  for  questioning  the  validity  of  many 
of  the  franchises  held  by  the  Richmond  Light  and  Railroad 
Company,  Electricity  Division,  were  stated  in  the  second 
chapter,  special  stress  being  placed  upon  the  possible  in- 
capacity of  the  predecessor  company  as  original  grantee,  the 
New  York  and  Staten  Island  Electric  Company,  to  receive 
many  of  them/  Further,  the  Report  concluded  that  the  New 
York  and  Queens  Electric  Light  and  Power  Company  held 
no  franchise  for  the  former  villages  of  Jamaica  and  Rich- 
mond Hill,  save  the  grant  to  erect  poles  on  Broadway  in  the 
latter  village.^  In  the  case  of  the  Westchester  Lighting 
Company,  with  respect  to  the  franchise  originally  granted 
on  May  28,  1895,  by  the  board  of  trustees  of  the  village  of 
Eastchester  to  the  Eastchester  Electric  Company,  there  has 
been  set  forth  the  claim  of  the  present  operating  company 
that  even  assuming  the  expiration  of  the  franchise  at  the 
end  of  five  years,  a  franchise  has  since  been  acquired  by 
acquiescence.^  If  the  acquiescence  theory  has  arisen  in  re- 
gard to  the  three  operating  companies  mentioned,*  how  far 

1  Maltbie,  Franchises  of  Electrical  Corporations  in  Greater  New 
York,  p.  204. 

2  Ihid.,  pp.  137- 141. 

3  Ihid.,  p.  70. 

■*  "  This  theory  of  franchise  by  acquiescence  has  beeti  urged  in  the 
case  of  the  Westchester  Lighting  Company,  the  New  York  and  Queens 
Electric  Light  and  Power  Company  and  the  Richmond  Light  and 
Railroad  Company.  .  .  "    Ihid.,  p.  10. 
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may  it  be  pressed  in  the  event  of  the  interjection  of  new 
technicahties  affecting  the  vaUdity  or  duration  or  existence 
of  franchises  held  by  the  other  operating  companies?  The 
year  191 8  witnessed  a  determined  challenge  of  the  fran- 
chises in  the  system  of  the  Edison  Electric  Illuminating 
Company  of  Brooklyn;  and  the  burden  of  defense  of  the 
system  has  fallen,  in  191 9,  upon  the  Brooklyn  Edison  Com- 
pany, Inc.  What  foundation  has  the  claim  of  franchise  by 
acquiescence  ? 

Perhaps  the  most  important  case  that  could  be  cited  in 
favor  of  the  acquiescence  doctrine  was,  until  recent  date, 
that  of  the  Richmond  Gas  Company  v.  Cromwell,^  in  which 
a  decision  was  rendered  in  the  appellate  division  in  1903. 

The  Richmond  County  Gas  Light  Company  was  incor- 
porated in  1856  under  chapter  37  of  the  laws  of  1848  for 
the  purpose  of  supplying  gas  in  the  towns  of  Northfield, 
Castleton,  and  Southfield.  These  towns  were  later  incor- 
porated into  the  city  of  New  York.  Through  consolidation 
the  rights  of  the  company  passed  to  the  New  York  and 
Richmond  Gas  Company.  After  the  commissioner  of  water 
supply,  gas,  and  electricity  of  the  city  of  New  York  had 
refused  an  application  of  the  company  presented  March  9, 
1903,  for  a  permit  to  lay  mains  in  some  of  the  streets  of  the 
original  towns  which  had  not  yet  been  occupied,  and  had 
based  his  refusal  upon  the  grounds  that  the  company  had 
failed  to  show  that  it  had  secured  the  consent  of  the  muni- 
cipal authorities  of  the  original  towns  of  Castleton,  North- 
field  and  Southfield,  the  company  moved  for  an  alternative 
writ  of  mandamus.  The  supreme  court,  at  special  term  in 
the  county  of  Kings,  through  an  order  entered  on  May  5, 
1903,  denied  the  motion.  The  company  appealed.  The  case 
was  brought  before  the  appellate  division  of  the  supreme 

1  New  York  and  Richmond  Gas  Company  v.  Cromwell,  89  N.  Y. 
App.  Div.  291  (1903). 
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court  of  the  second  department,  where  a  decision  was  given 
in  December  of  the  same  year.  The  court  held  that  the 
order  appealed  from  should  be  reversed  and  the  application 
for  an  alternative  writ  of  mandamus  granted.  The  court  in 
its  opinion  pointed  out  that  the  broad  and  general  grant  of 
power  in  the  statute  under  which  the  Richmond  County 
Company  had  been  organized  was  conditioned  upon  the  con- 
sent of  the  municipal  authorities  and  the  reasonable  regula- 
tions they  might  prescribe.  The  court  was  very  clear  in  its 
attitude  toward  the  charge  made  by  respondent  concerning 
the  alleged  failure  of  the  gas  company  to  secure  the  consent 
of  the  municipal  authorities  of  the  original  towns.  In  re- 
ferring to  chapter  37  of  the  laws  of  1848  the  court  stated: 

No  method  of  manifesting  this  consent  is  pointed  out;  no 
definite  body  or  bodies  in  the  cities,  villages  or  towns  are 
pointed  out,  and  the  fair  and  reasonable  inference  is  that  any 
body  that  represents  the  community  in  a  general  sense,  or  in 
respect  to  the  public  rights  which  are  to  be  granted,  is  author- 
ized to  give  this  consent.  ...  It  is  sufficient,  for  the  purposes 
of  this  case,  to  hold  that  the  action  of  the  highway  commis- 
sioners of  these  several  towns  in  the  year  1856,  acquiesced  in 
without  objection  for  nearly  half  a  century,  in  the  absence  of 
a  plain  provision  to  the  contrary,  raises  a  presumption  of  the 
consent  of  all  of  the  municipal  authorities  of  the  several  towns. 
.  .  .  This  result  would,  it  seems  to  us,  under  the  authorities 
cited,  follow  even  were  it  not  possible  to  show  any  formal 
action  on  the  part  of  the  highway  commissioners,  for  it  is  not 
suggested  that  the  corporation  did  not  construct  its  plant  and 
distribute  its  gas  in  these  several  towns  nearly  half  a  century 

ago  To  say  at  this  late  day  that  the  respondents  may 

deny  to  the  relator  its  rights  under  its  franchise,  upon  any 
technical  question  growing  out  of  the  manner  of  the  consent 
given  so  long  ago,  is  to  give  precedence  to  unimportant  forms 
al)ove  the  su1)stantial  requirements  of  justice. 

Another  important  case  concerning  the  doctrine  of  acqui- 
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escence  is  that  of  the  Flatbush  Gas  Company  v.  Coler.  The 
supreme  court  supported  the  doctrine ;  ^  the  appellate  divi- 
sion affirmed  the  decision  of  the  lower  court ;  ^  but  the 
court  of  appeals  reversed  the  decision  of  the  appellate 
division/ 

The  Flatbush  Gas  Company  distributed  electricity 
throughout  the  town  of  Flatbush  before  that  municipality 
was  incorporated  into  the  city  of  Brooklyn.  It  held  a  valid 
franchise  granting  that  right.  After  the  town  was  annexed 
to  the  city  of  Brooklyn,  the  company  entered  into  a  contract 
with  the  commissioner  of  parks  of  Brooklyn  to  supply  elec- 
tric lights  along  Ocean  Parkway,  an  avenue  outside  of  the 
territory  included  in  the  former  town  of  Flatbush.  On  Au- 
gust 4,  1897,  the  park  commissioner  made  another  contract 
with  the  company.  The  terms  of  this  later  agreement  re- 
quired the  company  to  remove  the  poles  erected  under  the 
earlier  contract,  and  to  supply  electricity  along  Ocean  Park- 
way by  means  of  underground  conduits.  The  terms  also 
stated  that  the  company  might  use  the  conduits  laid  in  the 
parkway  to  supply  electricity  to  private  as  well  as  to  public 
consumers.  In  1907  the  company  applied  to  the  president 
of  the  borough  of  Brooklyn  for  a  permit  to  open  Ocean 
Parkway,  in  the  thirty-first  ward  of  the  borough  of  Brook- 
lyn, at  the  corner  of  Avenue  I,  for  the  purpose  of  connect- 
ing buildings  on  abutting  lands  with  electrical  wires  main- 
tained by  the  company  in  the  parkway.  The  permit  was 
refused  on  the  ground  that  the  company  had  never  received 
from  the  proper  authorities  ^  a  franchise  tO'  use  the  parkway 

^Flatbush  Gas  Company  v.  Coler,  54  N.  Y.  Misc.  21  (1907). 

^  Flatbush  Gas  Company  v.  Coler,  121  N.  Y.  App.  Div.  898  (1907). 

^Flatbush  Gas  Company  v.  Coler,  190  N.  Y.  268  (1907). 

*The  proper  authorities  were  held  by  the  city  to  be  respectively  the 
common  council  of  the  former  city  of  Brooklyn,  the  board  of  aldermen 
of  the  city  of  New  York,  or  the  present  franchise-granting  authority  of 
the  city,  the  board  of  estimate  and  apportionment. 
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for  supplying  private  consumers.  The  company  moved  for 
a  peremptory  writ  of  mandamus  to  direct  the  issuance  of 
the  permit,  contending  that  under  the  contract  of  August  4, 
1897,  held  the  right  to  use  the  parkway  for  the  purpose 
of  furnishing  electricity  to  private  as  well  as  to  public  con- 
sumers. Judge  Crane,  in  the  special  term  of  April,  1907, 
granted  the  writ.  In  rendering  the  opinion  of  the  court,  he 
cited  the  case  of  the  Richmond  Gas  Company  v.  Cromwell, 
and  said  in  part : 

But  if  it  be  that  the  provisions  of  the  charter  above  quoted 
from  mean,  as  the  corporation  counsel  claims,  that  the  park 
department  had  full  and  exclusive  control  of  the  Ocean  park- 
way, subject  to  the  powers  of  the  common  council  as  in  the 
case  of  Prospect  Park,  then,  as  the  Flatbush  Gas  Company 
entered  upon  the  highway,  under  the  contract  of  1898,  laid  its 
wires,  and  has  furnished  light  to  the  city  and  others  for  the 
past  ten  years,  it  must  be  presumed  that  the  common  council 
of  the  city  of  Brooklyn  and  the  other  municipal  authorities 
succeeding  that  body  have  consented  to  such  user,  construc- 
tion and  operation.  Richmond  Gas  Company  v.  Cromwell,  89 
App.  Div.  291. 

The  appellate  division  affirmed  without  opinion  the  order 
of  the  lower  court.  The  court  of  appeals,  however,  held 
that  while  the  park  authorities  concededly  had  the  power  to 
confer  the  right  to  use  the  parkway  for  lighting  purposes 
necessary  to  the  public  enjoyment  of  the  parkway  itself, 
they  did  not  have  the  jurisdiction  to  allow  the  use  of  that 
parkway  for  appliances  for  supplying  electricity  to  private 
consumers.  The  court  concluded,  therefore,  that  since  the 
company  had  not  obtained  local  consent  for  private  lighting 
from  the  proper  franchise-granting  authority,  the  order  for 
a  peremptory  writ  of  mandamus  should  be  reversed  and  its 
application  denied. 

In  191 3  the  board  of  estimate  and  apportionment  of  the 
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city  of  New  York  brought  about  a  change  in  the  plan  and 
construction  of  the  roadway  and  sidewalks  of  Eighth 
Avenue.  In  191 5  the  city  of  New  York,  by  virtue  of  the 
power  vested  in  it  to  protect  those  using  the  highways,  de- 
manded through  its  board  of  aldermen  that  the  New  York 
Railways  Company  re-locate  a  certain  street-railway  track. 
The  track  in  question  had  been  constructed  by  a  lessor  com- 
pany, incorporated  in  1855  under  the  general  railroad  law.^ 
On  November  12,  191 5,  the  appellate  division  of  the 
supreme  court  in  the  first  department  ^  affirmed  an  order  of 
special  term  which  denied  a  motion  for  an  alternative  writ 
of  mandamus  to  compel  the  company  to  comply  with  the 
demand  for  re-location  of  the  track  in  question.  The  city 
carried  the  case  to  the  court  of  appeals,  where  it  was  argued 
on  January  6,  191 6,  and  decided  on  February  29,  1916.^ 
The  court  of  appeals  held  that  the  appellant's  direction  to 
re-locate  the  tracks  was  ultra  vires,  and  found  that  the  order 
of  the  appellate  division  should  be  affirmed.  In  commenting 
upon  the  subdivision  of  the  general  railroad  law  which 
provided  that  nothing  in  the  law  should  be  construed  to 
authorize  the  construction  of  any  railroad,  not  already 
located  in  the  city,  without  the  consent  of  the  corporation  of 
such  city,  the  opinion  contained  the  following  significant 
expressions : 

The  record  does  not  disclose  to  us  the  form  or  substance  of 
the  consent.  When  a  railroad  has  been  constructed  and  oper- 
ated for  a  long  period  of  time  the  courts  will  presume  that  an 
assent  required  by  law  was  given.  We  must  conclusively  pre- 
sume, in  the  absence  of  allegation  and  proof,  that  the  tracks 

1  Laws  of  New  York,  1850,  ch.  140. 

2  People  ex  rel.  City  of  New  York  v.  New  York  Railways  Company, 
171  N.  Y.  App.  Div.  910  (1915). 

3  People  ex  rel.  City  of  New  York  v.  New  York  Railways  Company, 
217  N.  Y.  310  (1916). 
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of  the  company  were  lawfully  placed  and  have  lawfully  re- 
mained in  their  present  location.  .  .  .  The  assent  did  not  re- 
serve to  the  city  the  power  to  withdraw  it  or  cancel  it  or  im- 
pose as  a  condition  the  right  of  the  city  to  direct  a  relocation 
of  the  tracks.  ...  It  having  been  given,  the  purpose  of  the 
statute  was  fulfilled. 

This  case  is  an  exceedingly  important  one.  In  the  first 
place,  the  decision  of  the  court  of  appeals  is  nine  years  later 
than  that  of  the  same  court  in  the  Flatbush  Gas  Company 
case.  Moreover,  in  the  New  York  Railways  Company  case, 
the  court  gave  considerable  support  to  the  acquiescence  doc- 
trine, stressing  the  point  that  the  court  presumed  conclu- 
sively, "  in  the  absence  of  allegation  and  proof,  that  the 
tracks  of  the  company  were  lawfully  placed  and  have  law- 
fully remained  in  their  present  location " ;  and,  again, 
"  When  a  railroad  has  been  constructed  and  operated  for  a 
long  period  of  time,  the  courts  will  presume  that  an  assent 
required  by  law  was  given."  It  is  true  that  the  court  of 
appeals  in  the  Flatbush  Gas  Company  case  did  not  support 
in  any  way  the  idea  of  franchise  by  acquiescence;  on  the 
contrary,  its  decision  compelled  the  Flatbush  Gas  Company 
to  seek  a  franchise  from  the  proper  authorities  of  the  city 
of  New  York  for  the  desired  operations  on  Ocean  Park- 
way. The  court  simply  did  not  discuss  the  acquiescence 
theory  at  all.  No  reference  was  made  to  the  important 
Richmond  Gas  Company  case,  which  was  cited  by  Judge 
Crane  in  the  supreme  court  to  justify  the  granting  of  a  per- 
emptory writ  of  mandamus  to  the  company. 

In  spite  of  its  leaning  toward  the  doctrine,  it  can  scarcely 
be  said  that  the  New  York  Railways  Company  case  sup- 
ports the  doctrine  of  acquiescence  without  qualification. 
The  court  employs  the  guarded  phrase,  "  in  the  absence  of 
allegation  and  proof."   Had  the  city  alleged  and  proved  that 
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no  consent  or  improper  consent  had  been  given  the  com- 
pany, the  decision  might  have  been  in  accord  with  the  Flat- 
bush  case. 

The  New  York  Law  Journal  of  December  13,  191 7,  re- 
ports Mr.  Justice  Delehanty's  decision  at  the  New  York 
special  term  in  the  actions  instituted  by  the  city  of  New 
York  against  the  Central  Union  Gas  Company,  the  North- 
ern Union  Gas  Company  and  the  Westchester  Lighting 
Company  ^  on  the  alleged  grounds  that  the  companies  pos- 
sessed no  special  franchises  to  occupy  certain  streets  in  the 
city.  It  was  held  that  the  complaint  should  be  dismissed 
upon  the  merits  in  each  case,  In  the  opinion  of  the  court, 
the  companies  had  proved  their  possession  of  franchises 
originally  granted  to  their  predecessors  by  local  authorities 
of  the  political  subdivisions  later  incorporated  into  the  city 
of  New  York  and  embracing  the  disputed  territory;  and 
the  municipality,  by  accepting  the  special  franchise  taxes 
regularly  paid  by  the  companies,  was  estopped  from  claim- 
ing that  the  companies  did  not  possess  valid  franchises. 
The  court  stressed  the  point  that  the  statutory  requirement 
that  the  consent  of  the  local  authorities  to  the  exercise  of  a 
special  franchise  be  obtained  had  been  met  by  the  com- 
panies; and  made  it  clear  that  long  acquiescence  by  the 
municipal  authorities  in  the  occupation  of  the  streets  by  the 
companies  constituted  such  consent.  The  opinion  on  that 
point  reads : 

The  plaintiff  contends  that  these  defendants  have  never  ob- 
tained such  consent.  No  particular  method  of  giving  the  con- 
sent in  question  has  ever  been  prescribed  by  the  Legislature  of 
this  state,  and  it  has  been  frequently  decided  that  any  conduct 
on  the  part  of  a  municipality  which  is  equivalent  to  acqui- 

^  City  of  New  York  v.  Central  Union  Gas  Company;  Same  v.  North- 
ern Union  Gas  Company;  Same  v.  Westchester  Lighting  Company. 
The  New  York  Law  Journal,  December  13,  1917. 
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escence  in  the  use  of  the  streets  by  a  corporation  having  the 
legislative  authority  to  occupy  the  same  will  be  held  to  con- 
stitute the  statutory  consent.  ...  In  the  cases  at  bar,  the  right 
and  duty  of  each  company  to  supply  gas  to  the  city  and  its  in- 
habitants have  been  recognized  and  enforced  by  the  city  in  in- 
numerable contracts,  resolutions  and  orders,  upon  v^^hich  the 
companies  have  acted,  and  in  reliance  upon  these  established 
relations  between  the  companies  and  the  city  the  companies 
have  laid  many  miles  of  mains  and  expended  large  amounts  of 
capital  in  the  development  and  maintenance  of  their  respective 
businesses.  .  .  .  Such  affirmative  conduct  of  the  municipality 
in  directing  a  company  to  perform  acts  which  necessitate  the 
exercise  of  its  franchise  and  the  expenditure  of  capital  will 
effectually  stop  the  municipality  from  subsequently  asserting 
that  it  never  gave  its  consent  to  the  use  of  the  streets. 

The  Holmes  Electric  Protective  Company  was  incorpor- 
ated on  January  29,  1883,  under  the  telegraph  act.^  The 
articles  of  incorporation  stated  that  the  purposes  of  organ- 
ization were  to  carry  on  a  general  telegraph  and  electric 
protection  business  and  to  construct  and  operate  telegraph 
lines  both  within  and  without  the  limits  of  the  state  of  New 
York.  The  company  never  carried  on  a  general  telegraph 
business  of  receiving  and  transmitting  messages.  From  the 
time  of  its  incorporation  it  obtained  permits  from  different 
departments  of  the  city  regarding  street  work  necessary  to 
carry  on  its  business,  and  it  occupied  the  streets  both  with 
overhead  wires  and  underground  electrical  conductors  in 
the  pursuit  of  its  business  of  protecting  premises  against 
burglary  and  fire.  Eventually,  the  city  raised  objections  to 
the  company's  using  the  streets  without  having  a  special 
franchise.  The  company  brought  suit  on  the  ground  that  it 
had  a  valid  franchise  from  the  time  of  its  incorporation  in 
T883  to  construct  and  maintain  electrical  conductors  in  the 

1  Laws  of  New  York,  1848,  ch.  265. 
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streets  of  the  city,  and  asked  that  the  city  be  enjoined  from 
interfering  with  it  and  from  demanding  any  sum  to  be  paid 
as  purchase  price  of  a  special  franchise.  The  company 
maintained  that  even  if  it  could  be  shown  that  it  had  not 
obtained  from  the  state  the  right  to  use  the  streets  of  the 
city  of  New  York  without  a  preliminary  consent  from  the 
municipal  authorities,  yet  a  valid  franchise  had  been  estab- 
lished by  acquiescence.  In  October,  1916,  the  trial  court 
held  that  the  company  was  unauthorized  in  assuming  that  it 
had  the  corporate  powers  and  franchise  of  a  telegraph  com- 
pany so  far  as  its  real  business  was  concerned,  and  also 
found  against  the  company  in  respect  to  the  claim  of  fran- 
chise by  acquiescence.  The  complaint  of  the  company  was 
accordingly  dismissed.^  The  plaintiff  appealed.  On  Jan- 
uary 18,  1 918,  the  decision  of  the  court  in  the  appellate 
division,  first  department,^  affirmed  the  judgment  of  the 
lower  court  upon  the  ground  that  the  plaintiff  had  not  pro- 
cured the  necessary  preliminary  consent  of  the  municipal 
authorities  to  construct,  maintain,  and  operate  electrical 
conductors  in  the  streets  of  the  city  of  New  York. 

The  case  of  Public  Service  Commission,  Second  District, 
V.  J.  and  J.  Rogers  Company  is  another  late  decision  which 
tends  toward  putting  a  quietus  upon  the  doctrine  of  fran- 
chises by  acquiescence.  That  case,  which  was  not  carried 
beyond  the  appellate  division,  has  already  been  discussed.^ 

A  decision  of  the  Supreme  Court  of  the  United  States 
which  is  of  interest  because  it  lends  some  support  to  the 
acquiescence  theory  was  rendered  June  16,  191 3,  in  the  case 

1  Holmes  Electric  Protective  Company  v.  Armstrong,  97  N,  Y.  Misc. 
184  (1916). 

2  Holmes  Electric  Protective  Company  v.  Williams,  181  N.  Y.  App. 
'Div.  687  (1918). 

3  Public  iService  Commission,  Second  District  v.  J.  and  J,  Rogers 
Company,  184  N.  Y.  App.  Div.  705  (1918)  ;  supra,  p.  140. 
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of  the  Old  Colony  Trust  Company  v.  City  of  Omaha. '  By 
an  ordinance  of  December,  1884,  the  council  of  the  city  of 
Omaha  granted  "  The  New  Omaha-Thompson-Houston 
Electric  Light  Company  or  assigns  "  the  right  to  erect  and 
maintain  poles  and  wires  in  the  streets  of  the  city  for  the 
purpose  of  transacting  a  general  electric  light  business. 
One  of  the  provisions  of  the  ordinance  declared : 

That  whenever  the  city  council  shall  by  ordinance  declare  the 
necessity  of  removing  from  the  public  streets  or  alleys  of  the 
city  of  Omaha  the  telegraph,  telephone  or  electric  poles,  or 
wires  thereon  constructed  or  existing,  said  company  shall, 
within  sixty  days  from  the  passage  of  such  ordinance,  remove 
all  poles  and  wires  from  said  streets  and  alleys  by  it  con- 
structed, used,  and  operated. 

On  May  26,  1908,  the  city  council  passed  a  resolution 
purporting  to  terminate  the  company's  use  of  the  streets  in 
its  pursuit  of  the  business  of  distributing  electricity  for  heat 
and  power,  and  directly  ordering  the  city  electrician  to  dis- 
connect all  wires  leading  from  the  conduits  and  poles  of  the 
company  for  transmission  of  electricity  to  private  persons 
and  premises  for  heat  and  power  purposes.  The  Old  Colony 
Trust  Company,  the  trustee  in  a  mortgage  executed  by  the 
company  upon  its  property,  including  the  grant  under  the 
ordinance  of  1884,  and,  as  such,  representative  of  the  bond- 
holders, brought  suit  to  enjoin  the  enforcement  of  the  reso- 
lution. The  district  court  of  the  United  States  for  the  dis- 
trict of  Nebraska  sustained  the  action  of  the  city;  but  the 
Supreme  Court  of  the  United  States  reversed  the  decree. 
The  court,  in  discussing  the  meaning  of  the  phrase  as  used 
in  the  ordinance  of  1884,  "  general  electric  light  business," 
insisted  that  the  phrase  had  been  interpreted  in  actual  prac- 
tice ])y  the  company  and  the  city  up  to  the  resolution  of  1908 

*  Old  Colony  Trust  Company  v.  'City  of  Omaha,  230  U.  S.  100  (1913). 
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as  including  distribution  of  electricity  for  heat  and  power, 
no  less  than  for  lighting.  The  city  had  acquiesced  in  such 
an  interpretation  of  the  phrase  by  collection  of  taxes  im- 
posed on  receipts  from  heat  and  power  operations  and  by 
purchase  of  current  for  power.  Among  other  things,  the 
court  said : 

In  these  and  various  other  ways  disclosed  by  the  record  the 
city  acquiesced  in,  encouraged  and  directly  sanctioned  the 
action  of  the  two  companies  in  successively  equipping  and  ad- 
justing the  electric  plant,  at  great  expense,  for  the  distribution 
of  electric  current  for  power  and  heat,  knowing  that  they  were 
engaged  therein  under  a  claim  of  right  under  the  ordinance 
of  1884. 

The  court  cited  many  decisions  of  the  highest  court  of 
the  state  of  Nebraska  to  show  that  a  uniform  view  had  been 
taken  in  the  construction  of  the  constitution  and  statutes  of 
the  state,  and  maintained  that  they  had  the  effect  of  show- 
ing that  the  grant  made  by  the  ordinance  of  1884  was  per- 
petual. The  court  considered  that  the  decisions  of  the 
supreme  court  of  Nebraska,  in  the  construction  of  its  own 
laws,  was  binding  on  the  Supreme  Court  of  the  United 
States  if  not  infringing  upon  rights  secured  by  the  consti- 
tution of  the  United  States.  The  court  quoted  with  ap- 
proval the  decision  given  by  the  supreme  court  of  Nebraska 
in  a  case  directly  in  point,  the  case  of  Omaha  and  Council 
Bluffs  Street  Railway  Company  v.  City  of  Omaha, ^  in 
which  the  court  said  in  part : 

The  company  supposed  that  it  had  the  power  under  its  char- 
ter to  engage  in  the  business  of  which  the  defendants  now 
complain,  and  the  city  by  its  officers  and  agents  assumed  that 
it  had  such  power,  and  by  its  acts  not  only  permitted,  but  in- 

^  Omaha  and  Council  Bluffs  Street  and  Railway  Company  v.  City  of 
Omaha,  90  Nebraska  6  (1911). 
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duced,  the  plaintiff  to  expend  large  sums  of  money,  acquire 
valuable  property,  and  enter  into  contract  relations  with  the 
interveners  and  others  to  carry  on  that  business.  It  follows 
that  it  would  now  be  unjust  and  inequitable  to  permit  the  city 
to  destroy  plaintiff's  property  and  business,  which  it  has  thus 
fostered  and  encouraged,  without  compensation,  and  also  de- 
prive the  interveners  of  their  contractual  rights  therein. 

While  in  this  case  the  Supreme  Court  deferred  to  the 
opinions  of  the  Nebraska  court  in  cases  involving  similar 
questions  of  law,  this  was  done  merely  for  the  purpose  of 
showing  what  the  law  of  the  state  was  at  the  time  when  the 
franchise  contract  was  entered  into.  The  question  involved 
was  a  federal  question — ^Did  the  ordinance  of  1908  impair 
the  obligation  of  the  contract  which  obligation  was  to  be 
found  in  the  state  law  as  interpreted  by  the  state  courts? 
The  Supreme  Court  held  that  it  did.  The  court  further 
held,  however,  that  the  acquiescence  in  question  did  not 
give  the  company  the  right  to  extend  its  operations  to  other 
streets  against  the  will  of  the  city. 

In  the  case  of  Town  of  Essex  v.  New  England  Telegraph 
Company  of  Massachusetts,  argued  before  the  Supreme 
Court  of  the  United  States  November  5,  191 5,  and  decided 
December  6,  1915/  there  is  some  additional  support  for  the 
doctrine  of  acquiescence.  The  New  England  Telegraph 
Company  of  Massachusetts,  incorporated  in  1884  as  a  tele- 
graph company  under  the  laws  of  that  state,  filed  imme- 
diately after  its  incorporation  a  written  acceptance  of  the 
obligations  set  forth  in  the  congressional  post-road  act  of 
1866.  The  post-road  act  of  1866  declared  in  substance  that 
all  who  submitted  to  the  conditions  imposed  by  the  act  were, 
as  far  as  state  interference  was  concerned,  free  to  erect  tele- 
graph lines  along  any  of  the  military  or  post  roads  of  the 

1  Town  of  Essex  v.  New  England  Telegraph  Company  of  Massachu- 
setts, 239  U.  S.  313  (1915)- 
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United  States.  One  of  the  statutes  of  Massachusetts  gave 
selectmen  of  towns  authority  to  grant  citizens  the  power  to 
estabhsh  and  maintain  in  the  town  apparatus  for  telegraphic 
communication;  but  provided  that  enjoyment  of  such  grant 
of  right  of  way  for  any  length  of  time  should  not  give  a 
legal  right  to  the  continued  enjoyment  of  such  easement. 

In  1884  the  company  made  application  to  the  selectmen 
of  Essex  for  a  right  of  way,  but  there  was  no  evidence  that 
the  application  was  granted.  Immediately  thereafter,  how- 
ever, the  company  erected  lines,  without  opposition,  along 
four  miles  of  the  town's  highways.  Evidence  showed  that 
no  action  was  taken  to  interfere  with  the  erection  or  main- 
tenance of  the  lines ;  not  only  was  their  operation  acquiesced 
in,  but  the  re-location  of  half  the  poles  in  1895  was  carried 
on  under  the  direction  of  a  selectman.  In  1905  the  officers 
of  the  town  refused  the  company's  petition  for  location  of 
poles,  the  need  of  repairs  having  made  the  location  impera- 
tive; and  they  further  asserted  that  they  would  prevent  re- 
pairs and  stop  the  operation  of  the  lines  within  the  limits  of 
Essex.  Thereupon,  the  telegraph  company  sought  an  in- 
junction against  the  threatened  interference  and  obtained  a 
temporary  injunction  from  the  district  court  on  September 
5,  1905.  The  cause  came  on  for  final  hearing  in  191 3,  and 
the  United  States  district  court  awarded  a  perpetual  in- 
junction which  restrained  the  town  from  interfering  with 
the  company's  line  of  telegraph  or  with  its  needs  of  location, 
relocation,  resetting,  repairs  or  changes.  The  court  held 
that  the  post  act  of  1866  protected  the  company  from  such 
interference.  Contending  that  the  court  had  erroneously 
construed  the  act  of  1866,  the  town  of  Essex  carried  the 
case  to  the  Supreme  Court  of  the  United  States.  The  ruling 
of  the  lower  court  was  affirmed  by  the  United  States  Su- 
preme Court,  with  the  modification  that  the  injunction  was 
not  to  restrain  the  selectmen  from  imposing  reasonable  reg- 
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ulations  concerning  the  location  and  operation  of  the  com- 
pany's lines.    The  court  said  in  part : 

With  full  knowledge  of  all  the  circumstances,  the  town  au- 
thorities permitted  the  location  and  construction  of  lines  along 
the  highways,  and  for  more  than  twenty  years  acquiesced  in 
their  maintenance  and  operation.  The  company  has  expended 
large  sums  of  money  and  perfected  a  great  instrumentality 
of  interstate  and  foreign  commerce,  in  the  continued  operation 
of  which  both  the  general  public  and  the  Government  have  an 

important  interest  In  the  circumstances,  appellee  has 

acquired  the  same  Federal  right  to  maintain  and  operate  its 
poles  and  wires  along  the  ways  in  question  that  would  have 
attached  had  the  selectmen  granted  a  formal  antecedent  permit. 

If  the  city  of  New  York  acquires  the  power  to  take  over 
the  business  of  furnishing  electric  light  to  public  and  pri- 
vate consumers,  it  must  reckon  with  the  fact  that  the  elec- 
tric light  companies  cannot  be  deprived  of  their  special 
franchises  except  under  the  power  of  eminent  domain  and 
upon  payment  of  their  full  value.  The  value  of  the  special 
franchises  would,  naturally,  be  very  much  greater  if  they 
were  in  perpetuity  than  if  they  were  limited  to  a  definite 
term  of  years  or  if  they  constituted  mere  licenses  or  tenan- 
cies terminable  upon  notice.  It  may  certainly  be  contended 
that  unless  a  time  duration  is  expressly  stipulated  in  the 
consent  or  grant  to  occupy  the  streets,  the  special  franchises 
are  perpetual.  By  consulting  the  tables  in  the  second  chap- 
ter, which  give  a  condensed  analysis  of  the  electric  lighting 
franchises  now  applicable  to  the  boroughs  of  the  city  of 
New  York,  it  will  be  observed  that  the  Manhattan  and 
Brooklyn  franchises  are  all  without  time  limit;  ^  three  of 
the  franchises  of  The  Bronx  contain  stipulations  as  to  dura- 

^  The  franchise  secured  by  the  Flatbush  Gas  Company  on  December 
28,  \()<y()  is  subject  to  the  time  limits  imposed  by  the  charter  of  Greater 
New  York. 
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tion;  three  of  the  twenty-one  Queens  franchises  are  not 
unHmited  as  to  time;  two  of  the  Richmond  franchises  are 
specifically  limited;  five  have  no  time  limit  expressed;  one 
contains  the  ambiguous  statement  that  the  grant  is  not  re- 
vocable except  by  due  process  of  law;  and  one  is  frankly 
perpetual.  The  report  made  by  Mr.  Maltbie  to  the  public 
service  commission  for  the  first  district  calls  attention  to 
the  decision  in  the  case  of  Blaschko  v.  Wurster/  which,  in 
its  application  to  franchises  granted  after  a  certain  date,  in- 
terprets the  phraseology  of  the  charter  of  Greater  New 
York  as  militating  against  the  perpetual  feature  of  such  a 
franchise  as  the  last-named  Richmond  grant. 

A  few  cases  from  the  highest  courts  of  the  states  may  be 
cited  in  reference  to  the  doctrine  of  perpetuity  resulting 
from  the  omission  of  a  time  limit.  In  New  York  the  case 
of  People  V.  O'Brien  ^  is  in  point. 

The  Broadway  Surface  Railroad  Company  was  incor- 
porated on  May  13,  1884.  The  common  council  of  the  city 
of  New  York  passed  a  resolution  on  December  5,  1884, 
granting  the  company  the  right  to  construct  and  operate  a 
street  railroad  in  Broadway.  No  time  limit  was  expressed. 
The  company  was  dissolved  by  the  legislature  on  May  4, 
1886.  The  court  of  appeals  held  that  the  street  rights  or 
franchise  survived  the  dissolution  of  the  company,  and  that 
the  title  became  vested  in  the  trustees  of  the  company  as 
trustees  for  its  creditors  and  stockholders.  Commenting 
upon  the  legislature's  lack  of  power  to  deprive  the  company 
of  the  franchise,  the  court  said  in  part : 

It  is,  however,  earnestly  contended  for  the  state  that  such  a 
franchise  is  a  mere  license  or  privilege  enjoyable  during  the 
life  of  the  grantee  only,  and  revocable  at  the  will  of  the  state. 

1  Blaschko  v.  Wurster,  156  N.  Y.  437  (1898). 

2  People  V.  O'Brien,  in  N.  Y.  i  (1888). 
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We  believe  this  proposition  to  be  not  only  repugnant  to  justice 
and  reason,  but  contrary  to  the  uniform  course  of  authority  in 
this  country.  .  .  .  We  are,  therefore,  of  the  opinion  that  the 
Broadway  Surface  Railroad  Company  took  an  estate  in  per- 
petuity in  Broadway  through  its  grant  from  the  city,  under  the 
authority  of  the  Constitution  and  the  act  of  the  legislature. 
.  .  .  We  are,  therefore,  of  the  opinion  that  the  Broadway  Sur- 
face Company  took  an  indefeasible  title  to  the  land  necessary 
to  enable  it  to  construct  and  maintain  a  street  railroad  in  Broad- 
way, and  to  run  cars  thereon  for  the  transportation  of  freight 
and  passengers,  which  survived  its  dissolution. 

In  opposition  to  the  doctrine  of  perpetuity  resulting  from 
the  omission  of  a  time  limit,  is  the  recent  Illinois  case  of 
People  V.  Commercial  Telephone  and  Telegraph  Company.^ 
On  March  7,  1910,  the  Westfall  Telephone  Company  re- 
ceived, by  means  of  an  ordinance  passed  by  the  village  of 
Crossville,  Illinois,  the  grant  of  the  right  to  erect  and  main- 
tain in  the  streets  of  the  village  the  appliances  necessary  for 
carrying  on  the  work  of  a  telephone  system.  On  July  25, 
191 3,  the  company  sold  its  tangible  property  and  franchise 
rights  to  the  Commercial  Telephone  and  Telegraph  Com- 
pany. On  January  20,  191 4,  the  village  authorities  re- 
pealed, by  ordinance,  the  franchise  of  1910  granted  to  the 
Westfall  Telephone  Company  on  the  ground  that  it  had 
been  forfeited  by  misuser.  Notice  was  served  upon  the 
Commercial  Telephone  and  Telegraph  'Company  to  remove 
its  poles  and  lines  from  the  streets.  The  company  did  not 
comply  with  the  direction.  Thereupon  the  city  obtained 
from  the  circuit  court  of  White  county  a  judgment  of 
ouster.  The  judgment  was  reviewed  by  the  supreme  court 
of  the  state  of  Illinois  and  affirmed.  The  court  was  clear 
in  the  stand  taken  against  the  idea  that  if  no  time  limit  is 

1  People  V.  Commercial  Telephone  and  Telegraph  Company,  277  111. 
265  (1917)- 
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expressed,  the  grant  is  to  be  considered  as  being  perpetual : 
"The  grant  in  the  ordinance  to  the  Westfall  Telephone 
Company  was  not  for  a  definite  time,  and  was  therefore 
limited  to  the  life  of  that  corporation."  ^ 

The  case  of  Blair  v.  Chicago  "  is  not  precisely  in  point, 
although  the  general  doctrine  has  a  bearing.  In  this  case 
the  Supreme  Court  of  the  United  States  emphasizes  the 
well-known  rule  that  any  ambiguity  in  the  terms  of  the 
grant  must  be  resolved  in  favor  of  the  public. 

In  1858  the  common  council  of  the  city  of  Chicago  passed 
an  ordinance  granting  a  group  of  persons  the  right  to  con- 
struct and  operate  certain  horse  railways  in  the  streets  of 
the  city  for  twenty-five  years  from  the  date  of  the  ordi- 
nance. In  1859  the  legislature  enacted  that  the  persons 
mentioned  in  the  above  ordinance  be  constituted  a  body  cor- 
porate under  the  name  of  the  Chicago  City  Railway  Com- 
pany, with  a  corporate  life  of  twenty-five  years.  The  sev- 
enth section  of  the  act  expressly  confirmed  the  ordinance  of 
1858.  The  tenth  section  constituted  another  group  of  per- 
sons a  corporate  body  by  the  name  of  the  North  Chicago 
City  Railroad  Company,  with  corporate  powers  and  obliga- 
tions similar  to  those  of  the  first  company.  The  act  speci- 
fied that  conditions  of  construction  and  operation  be  im- 
posed by  the  city  council  of  Chicago.  Three  months  later 
the  common  council  passed  two  ordinances  giving  consent 
to  the  two  corporations  to  construct  and  operate  railways 
along  designated  streets,  the  first  company's  franchise  term 
being  specified  as  that  prescribed  by  the  act  of  1859,  and 

1  The  court  was  of  the  opinion  that  since  the  statutes  of  the  state  of 
Illinois  did  not  expressly  authorize  the  transfer  of  franchise  rights, 
where,  as  in  the  case  of  the  original  grant  to  the  Westfall  Telephone 
Company,  no  reference  was  made  to  successors  or  assigns,  the  grant  of 
1910  was  not  assignable. 

'  Blair  v.  Chicago,  201  U.  S.  400  (1906). 
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the  other  for  the  full  term  of  twenty-five  years  from  the 
passage  of  this  ordinance  and  no  longer." 

A  statute  of  1861  incorporated  the  Chicago  West  Divi- 
sion Railway  Company  for  a  term  of  twenty-five  years,  and 
authorized  the  company  to  acquire  the  rights  and  franchises 
of  the  Chicago  City  Railway  Company.  Agreements  be- 
tween the  two  corporations  provided  for  the  transfer  of 
franchises  over  certain  streets.  In  1865  the  legislature 
passed  an  act  extending  the  corporate  life  of  these  two 
companies  from  twenty-five  years  to  ninety-nine  years  each.^ 

It  would  scarcely  be  profitable  to  review  the  complicated 
facts  necessary  to  an  understanding  of  all  the  issues  of  the 
litigation  that  arose  after  the  passage  of  the  act  of  1865. 
Controversy  centered  about  the  construction  of  an  ambig- 
uous phrase  in  the  second  section  of  the  act,  during  the 
life  hereof."  The  companies  construed  the  phrase  as  ex- 
tending the  term  of  their  franchises  to  ninety-nine  years 
from  the  date  of  the  statutory  enactment  of  1865.  The 
court  held  that  only  "  the  acts  or  deeds  of  transfer  between 
the  corporations  so  far  as  they  relate  to  franchises  which 
are  not  subject  to  the  express  limitations  of  the  act "  could 
be    consistently  extended  "  for  ninety-nine  years. 

The  court  was  emphatic  in  stressing  the  rule  that  any 
ambiguity  in  the  terms  of  the  grant  must  be  resolved  in 
favor  of  the  public : 

One  who  asserts  private  rights  in  public  property  under 
grants  of  the  character  of  those  under  consideration,  must,  if 
he  would  establish  them,  come  prepared  to  show  that  they 
have  been  conferred  in  plain  terms,  for  nothing  passes  by  the 
grant  except  it  be  clearly  stated  or  necessarily  implied.  ...  It 
is  matter  of  common  knowledge  that  grants  of  this  character 

1  The  act  was  construed  as  having  the  effect  of  extending  to  a  term 
of  ninety-nine  years  the  corporate  life  of  the  North  Chicago  City  Rail- 
way Company  as  well. 
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are  usually  prepared  by  those  interested  in  them,  and  sub- 
mitted to  the  legislature  with  a  view  to  obtain  from  such  bodies 
the  most  liberal  grant  of  privileges  which  they  are  willing  to 
give.  ...  "  The  just  presumption  in  every  such  case  is  that 
the  State  has  granted  in  express  terms  all  that  it  designed  to 
grant  at  all."  ^ 

The  case  of  Boise  Water  Company  v,  Boise  City  ^  is 
directly  in  point  upon  the  question  of  the  duration  of  a 
franchise  in  v^hich  no  time  limit  is  expressed.  In  1889  the 
city  of  Boise,  Idaho,  passed  an  ordinance  granting  tO'  the 
Eastman  brothers  the  right  to  lay  and  maintain  v^ater  pipes 
in  the  streets  of  the  city.  The  grantees  constructed  their 
plant  and  began  operation.  Similar  rights  were  granted 
the  next  year  tO'  another  company,  and  another  water  supply 
system  was  constructed.  Shortly  thereafter  the  Eastman 
brothers  and  the  later  grantee  conveyed  all  their  franchises 
and  rights  to  the  Boise  Artesian  Hot  and  Cold  Water  Com- 
pany, Limited.  In  1906  the  city,  maintaining  that  the  ordi- 
nance of  1889  granted  a  mere  license  for  an  indefinite 
period,  passed  an  ordinance  requiring  the  company  to  pay 
a  sum  of  three  hundred  dollars  each  month  for  the  use  of 
the  streets  of  the  city  for  laying  and  maintaining  its  pipes 
in  the  distributing  system.  The  company  claimed  that  the 
ordinance  of  1906  was  an  impairment  of  the  property  right 
acquired  by  the  company  through  the  earlier  ordinances 
and  was  in  contravention  of  the  contract  clause  of  the  con- 
stitution of  the  United  States.  The  dis^trict  court  of  the 
United  States  for  the  district  of  Idaho  ruled  that  the  ordi- 
nance of  1889  was  a  revocable  license,  and  that  the  ordi- 
nance of  1906  was  valid.  The  Supreme  Court  of  the  United 
States  reversed  the  judgment.    The  court  said  : 


1  The  quotation  is  from  Cooky's  Constitutional  Limitations,  p.  565. 

2  Boise  Water  Company  v.  Boise  City,  230  U.  S.  84  (1913). 
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The  grant  was  made  in  contemplation  of  the  investment  of 
large  capital  in  the  construction  of  a  system  of  water  works 
for  the  permanent  supply  of  the  city  with  water.  The  pre- 
sumption is  that  no  such  enterprise  would  have  been  entered 
upon  if  the  street  easement  was  subject  to  immediate  revo- 
cation. 

The  case  of  Owensboro  v.  Cumberland  Telephone  and 
Telegraph  Company  ^  is  another  case  in  point.  By  an  ordi- 
nance of  December,  1889,  the  city  of  Owensboro,  Kentucky, 
conferred  upon  the  Cumberland  Telephone  and  Telegraph 
Company,  its  successors  and  assigns,  the  right  to  erect  and 
maintain  a  telephone  system  in  the  city.  The  grant  was 
not  exclusive,  but  no  time  limit  was  expressed.  In  January, 
1909,  the  city  council  passed  an  ordinance  requiring  the 
telephone  company  to  remove  its  poles  and  wires,  and 
directing  the  mayor  to  have  them  removed  in  case  the  com- 
pany failed  to  comply  within  a  reasonable  length  of  time. 
The  company  was  given  an  alternative  choice  of  purchasing 
a  franchise  to  maintain  the  poles  and  wires  and  operate  the 
system,  under  conditions  to  be  prescribed  by  another  ordi- 
nance to  be  passed  when  the  company  should  make  the  re- 
quest for  passage.  The  company  prayed  for  an  injunction 
to  restrain  the  enforcement  of  the  ordinance  on  the  ground 
that  its  contractual  property  rights  in  the  streets  were  being 
impaired.  The  circuit  court  of  the  United  States  for  the 
western  district  of  Kentucky  granted  a  permanent  injunc- 
tion against  the  enforcement  of  the  ordinance.  The  city 
carried  an  appeal  to  the  Supreme  Court  of  the  United 
States.  There  the  decree  of  the  court  below  was  affirmed. 
Tn  commenting  upon  the  perpetuity  feature  of  the  muni- 
cipal ordinance,  Mr.  Justice  Lurton  said : 

'  Owensboro  v.  Cumberland  Telephone  and  Telegraph  Company,  230 

u.  s.  58  (1913). 
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The  grant  by  ordinance  to  an  incorporated  telephone  com- 
pany, its  successors  and  assigns,  of  the  right  to  occupy  the 
streets  and  alleys  of  a  city  with  its  poles  and  wires  for  the 
necessary  conduct  of  a  public  telephone  business,  is  a  grant  of 
a  property  right  in  perpetuity,  unless  limited  in  duration  by  the 
grant  itself  or  as  a  consequence  of  some  limitation  imposed  by 
the  general  law  of  the  state,  or  by  the  corporate  powers  of  the 
city  making  the  grant.  ...  If  there  be  authority  to  make  the 
grant  and  it  contains  no  limitation  or  qualification  as  to  dura- 
tion, the  plainest  principles  of  justice  and  right  demand  that  it 
shall  not  be  cut  down,  in  the  absence  of  some  controlling  prin- 
ciple of  public  policy.  This  conclusion  finds  support  from  a 
consideration  of  the  public  and  permanent  character  of  the 
business  such  companies  conduct  and  the  large  investment 
which  is  generally  contemplated.  If  the  grant  be  accepted  and 
the  contemplated  expenditure  made,  the  right  cannot  be  de- 
stroyed by  legislative  enactment  or  city  ordinance  based  upon 
legislative  power,  without  violating  the  prohibitions  placed  in 
the  Constitution  for  the  protection  of  property  rights.  To 
quote  from  a  most  weighty  writer  upon  municipal  corpora- 
tions,^ in  approving  of  the  decision  in  People  v.  O'Brien:^ 
The  grant  to  the  Railway  Company  may  or  may  not 
have  been  improvident  on  the  part  of  the  municipality,  but 
having  been  made  and  the  rights  of  innocent  investors  and  of 

^Dillon,  Municipal  Corporations,  fifth  edition,  section  1265. 
2  People  V.  O'Brien,  in  N.  Y.  i,  42  (1888). 

In  the  case  of  Detroit  United  Railway  Company  v.  Detroit  229 
U.  S.  39,  the  Supreme  Court  of  the  United  States  refused,  in  1913,  to 
hold  that  the  effect  of  a  certain  ordinance  of  1906  was  to  extend  to 
1921  the  period  of  franchises,  with  original  terms  ending  in  1910. 
The  court  stressed  the  opinion  that  franchises  granting  rights  of  the 
public  must  be  strictly  construed  against  the  grantee.  The  court  cited 
the  case  of  Blair  v.  Chicago,  201  U.  S.  400,  471,  and  the  case  of  Cleve- 
land Electric  (Railway  Company  v.  Cleveland,  204  U.  S.  116,  129,  in 
support  of  the  rule  of  strict  construction.  In  the  latter  case  Mr.  Justice 
Peckham  said :  "  The  rules  of  construction  which  have  been  adopted  by 
courts  in  cases  of  public  grants  of  this  nature  by  the  authorities  of 
cities  are  of  long  standing." 
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third  parties  as  creditors  and  otherwise  having  intervened,  it 
would  have  been  a  denial  of  justice  to  have  refused  to  give 
effect  to  the  franchise  according  to  its  tenor  and  import,  when 
fairly  construed.  ...  In  the  absence  of  language  expressly 
limiting  the  estate  or  right  of  the  company,  we  think  the  court 
correctly  held  under  the  legislation  and  facts  that  the  right 
created  by  the  grant  of  the  franchise  was  perpetual  and  not  for 
a  limited  term  only." 

From  this  decision  four  justices  dissented.^ 
One  of  the  important  recent  decisions  involving  the  ques- 
tion of  perpetuity  of  franchises  is  that  rendered  on  Jan- 
uary 28,  191 8,  by  the  Supreme  Court  of  the  United  States 
in  the  case  of  Northern  Ohio  Traction  and  Light  Company 
V.  State  of  Ohio.^  On  February  22,  1892,  the  board  of 
county  commissioners  of  Stark  County,  Ohio,  passed  a  reso- 
lution granting  to  William  Lynch  and  such  railroad  cor- 
poration as  he  might  cause  to  be  incorporated  for  that  pur- 
pose the  right  to  construct  and  operate  an  electric  railroad 
along  certain  definite  sections  of  the  state  highway.  No 
time  limit  was  expressed  in  the  contract.  By  successive  as- 
signments, the  rights  under  the  contract  passed  to  the  com- 
pany named.  On  February  19,  191 3,  following  a  disagree- 
ment with  the  company  concerning  rates,  the  county  com- 
missioners adopted  a  resolution  declaring  that  the  term  of 
the  grant  of  1892  was  terminated  by  the  later  resolution  of 
191 3,  and  that  such  termination  was  justified  by  the  fact 
that  the  term  of  the  grant  of  1892  was  an  indeterminate 
one,  continuing  from  day  to  day,  subject  to  termination  at 
any  time  by  either  party  to  the  grant.  The  resolution 
directed  the  prosecuting  attorney  of  Stark  County,  Ohio,  to 
take  the  legal  proceedings  necessary  to  have  the  grant  of 

^  Justices  Day,  McKenna,  Hughes,  and  Pitney. 

2  Northern  Ohio  Traction  and  Light  Company  v.  State  of  Ohio,  245 
U.  S.  574  (1918). 
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1892  made  null  and  void,  and  the  electric  railway  itself  re- 
moved. The  prosecuting  attorney  accordingly  instituted 
proceedings  in  the  supreme  court  of  Ohio.  Without  any 
written  opinion,  the  supreme  court  of  Ohio  on  October  19, 
1915,^  decreed  that  the  defendant  company  be  ousted  from 
the  exercise  of  the  franchise  described,  and  ordered  it  to 
remove  the  tracks  and  switches  from  the  road  in  question. 
Contending  that  the  commissioners'  resolution  of  February 
19,  1913,  was  an  impairment  of  contract,  a  taking  of  prop- 
erty without  due  process  of  law,  and  a  denial  of  the  equal 
protection  of  the  laws,  the  company  carried  the  case  to  the 
Supreme  Court  of  the  United  States.  There  the  judgment 
of  the  supreme  court  of  the  state  of  Ohio  was  reversed,  and 
the  case  remained  for  further  proceedings.  Mr.  Justice 
Reynolds,  who  delivered  the  opinion  of  the  court,  said  in 
part : 

The  circumstances  surrounding  the  grant  of  1892  show  no 
intention  either  to  give  or  accept  a  mere  revocable  right.  It 
would  be  against  common  experience  to  conclude  that  rational 
men  wittingly  invested  large  sums  of  money  in  building  a  rail- 
road subject  to  destruction  at  any  moment  by  mere  resolution 
of  the  county  commissioners  Where  there  are  no  con- 
trolling provisions  in  state  constitutions  or  statutes  and  no 
prior  adjudication  by  its  courts  to  the  contrary,  we  have  dis- 
tinctly held  that  franchises  like  the  one  under  consideration 
are  contracts  not  subject  to  annulment  as  here  undertaken. 

Closely  following  upon  the  decision  in  the  Northern  Ohio 
Traction  case  came  the  decision  of  the  Supreme  Court  in 
the  case  of  City  of  Covington  v.  South  Covington  and  Cin- 
cinnati Street  Railway  Company.^ 

1  iState  of  Ohio  ex  rel.  Pontius  v.  Northern  Ohio  Traction  Light  Com- 
pany, 114  N.  E.  53  (1915)- 

'  City  of  Covington  v.  South  Covington  and  Cincinnati  Street  Rail- 
way Company,  246  U.  S.  413  (1918). 
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In  December,  1864,  the  council  of  the  city  of  Covington, 
Kentucky,  passed  an  ordinance  entitled,  ''An  ordinance  pre- 
scribing the  terms  and  conditions  of  street  passenger  rail- 
roads within  the  city  of  Covington."  The  ordinance  pro- 
vided for  receiving  bids  to  construct  such  railroads  and  de- 
clared that  any  contract  made  under  its  provisions  was  to 
be  limited  to  a  term  of  twenty-five  years.  In  conformity 
with  the  terms  of  this  general  ordinance,  the  Covington 
Street  Railway  Company  obtained  from  the  city  the  right  to 
operate  a  street  railway  on  designated  streets.  In  Decem- 
ber, 1869,  there  was  passed  another  ordinance,  stating  that 
"  all  the  authority  and  right  that  the  city  of  Covington  has 
the  capacity  to,  be  and  the  same  hereby  is  granted  to  E.  F. 
Abbott  ....  to  construct,  hold  and  operate  a  street  rail- 
road "  upon  the  streets  named.  Abbott  and  his  associates 
were  incorporated,  following  the  passage  of  the  ordinance, 
as  the  Covington  and  Cincinnati  Street  Railway  Company, 
with  perpetual  succession,  and  general  authority  to  construct 
railways  in  the  city  of  Covington  along  streets  designated 
by  the  council.  No'  provision  was  made  in  the  ordinance  of 
December,  1869,  for  the  termination  of  the  grant,  outside 
of  forfeiture  in  the  event  that  the  grantees  failed  to  keep 
their  covenants.  On  December  20,  1876,  the  Covington 
and  Cincinnati  Street  Railway  Company  turned  over  its 
right  under  contracts  and  ordinances  to  the  South  Coving- 
ton and  Cincinnati  Street  Railway  Company.  The  latter 
company  was  incorporated  in  January,  1876,  with  practi- 
cally the  same  powers  as  the  former.  An  ordinance  of 
1881  recognized  that  all  the  rights  acquired  by  Abbott  had 
been  conveyed  to  the  South  Covington  and  Cincinnati  Street 
Railway  Company.  In  1882  the  South  Covington  and  Cin- 
cinnati Street  Railway  Company  purchased  the  lines  of  the 
rival  company,  the  Covington  Street  Railway.  According 
to  the  twenty-five-year  limitation  in  the  ordinance  of  1864, 
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the  franchise  of  the  latter  company  had  but  eight  years  left 
to  run/ 

The  South  Covington  and  Cincinnati  Street  Railway 
Company  was  authorized  specifically  to  take  over  its  rival's 
lines  by  an  ordinance  passed  by  the  city  council.  The  ordi- 
nance specified  that  the  purchasing  company,  in  its  contem- 
plated occupation  of  the  streets  in  which  the  right  of  way 
was  being  held  by  the  Covington  Street  Railway  Company, 
would  be  subject  to  the  conditions,  limitations,  and  re- 
strictions contained  in  the  ordinances  regulating  its  [the 
South  Covington  and  Cincinnati  Street  Railway's]  right  to 
the  streets  now  occupied  by  the  said  South  Covington  and 
Cincinnati  Street  Railway  Company." 

On  July  14,  19 1 3,  the  city  passed  an  ordinance  providing 
for  the  award  of  a  twenty-year  franchise  for  a  street  rail- 
way to  the  best  bidder.  The  South  Covington  and  Cincin- 
nati Street  Railway  Company  brought  a  bill  in  equity  to  re- 
strain the  city  from  carrying  out  the  ordinance.  The  com- 
pany claimed  by  grant  and  contract  the  right  over  the  same 
streets  designated  in  the  ordinance.  It  set  up  the  contract 
clause  and  the  fourteenth  amendment  of  the  federal  consti- 
tution. The  city  maintained  that  the  grant  of  the  company 
had  expired,  and  that  it  would  not  have  been  within  the 
power  of  the  city  to  confer  the  perpetual  franchises  claimed 
by  the  company.  The  district  court  granted  the  injunction 
and  the  city  appealed.  The  Supreme  Court  of  the  United 
States  upheld  the  decision  of  the  lower  court.  In  referring 
to  the  Abbott  grant  of  1869,  Mr.  Justice  Holmes  said: 

As  there  is  no  hint  at  any  limitation  of  time  in  the  grant  to 
Abbott,  and,  on  the  other  hand,  the  city  grants  all  the  right  and 

1  The  ordinance  provided  that  the  company  at  the  expiration  of  the 
original  franchise  period  might  make  bids  for  a  new  franchise,  and  that 
it  should  be  compensated  for  its  property  in  case  that  another  company 
became  the  successful  bidder. 
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authority  that  it  has  the  capacity  to  grant,  there  can  l>e  no  ques- 
tion that  the  words  taken  by  themselves  purport  a  grant  in  per- 
petuity more  strongly  than  those  held  to  have  that  effect  in 
Owensboro  v.  Cumberland  Telephone  and  Telegraph  Company 
(230  U.  S.  58).  .  .  .  The  question  of  the  power  of  the  city  to 
grant  a  perpetual  franchise  needs  but  a  few  words.  By  statute 
the  streets  were  "  vested  in  the  city  "  and  the  authorities  of  the 
city  were  given  exclusive  control  over  the  same,"  and  in  an- 
other section  the  council  was  given  "  exclusive  power  to  estab- 
lish and  regulate  ...  all  sidewalks,  streets,  alleys,  lanes,  spaces 
and  commons  of  the  city."  .  .  .  No  decision  of  the  state  court 
is  brought  to  our  attention  that  calls  for  any  hesitation  in  fol- 
lowing the  authority  of  Owensboro  v.  Cumberland  Telephone 
and  Telegraph  Company  .  .  .  and  pronouncing  the  authority 
complete. 

In  both  the  Northern  Ohio  Traction  and  Light  Company 
case  and  the  South  Covington  and  Cincinnati  Street  Rail- 
way Company  case,  Mr.  Justice  Clarke  and  Mr.  Justice 
Brandeis  dissented  from  the  opinion  of  the  majority  of  the 
court.  ^  Mr.  Justice  Clarke,  in  his  dissenting  opinion  in  the 
latter  case,  feelingly  observed  : 

1  Both  justices  dissented  also  in  the  case  of  Owensboro  v.  Owensboro 
Water  Works  Company,  243  U.  S.  166  (1917).    Mr.  Justice  Clarke  said: 

"  This  case  presents  for  decision  the  single  but  very  important  ques- 
tion whether  the  City  of  Owensboro,  Kentucky,  by  ordinance  passed  on 
June  3,  1889,  granted  to  the  Owensboro  Water  Works  Company  a 
franchise  renewable  indefinitely  and  therefore  in  effect  perpetual  or  only 
a  franchise  for  twenty-five  years  "  to  maintain,  complete  and  operate  " 
water  works  in  that  city.  ...  It  may  be  that  the  settled  conviction 
which  I  have  that  no  legislator,  congressman,  or  councilman  would 
knowingly  consent  to  grant  perpetual  rights  in  pubHc  streets  to  a  private 
corporation  has  so  darkened  my  understanding  that  I  cannot  properly 
appreciate  the  point  of  view  of  my  associates  and  the  reasons  advanced 
in  support  of  it,  but,  however  this  may  be,  the  reasons  stated  in  this 
opinion  convince  me  that  the  grant  under  discussion  was  not  in  effect 
a  perpetual  grant." 

The  decision  in  the  case  was  to  the  effect  that  the  life  of  the  franchise 
granted  l)y  an  ordinance  of  1889  was  not  limited  to  twenty-five  years, 
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Fully  realizing  the  futility,  for  the  present,  of  dissenting 
from  what  seems  to  me  to  be  an  unfortunate  extension  of  the 
doctrine  of  the  Owensboro  case,  230  U.  S.  58, 1  deem  it  my  duty 
to  record  my  dissent,  with  the  hope  for  a  return  to  the  sound, 
but  now  seemingly  neglected,  doctrine  of  Blair  v.  Chicago, 
201  U.  S.  400,  463,  declaring  that  a  corporation  which  would 
successfully  assert  a  private  right  in  a  public  street  must  come 
prepared  to  show  that  it  has  been  conferred  "  in  plain  terms," 
"  in  express  terms,"  and  that  any  ambiguity  in  the  terms  of  the 
grant  must  be  resolved  in  favor  of  the  public  and  against  the 
corporation,  which  can  claim  nothing  which  is  not  clearly 
given."  The  reason  given  by  the  court  for  this  rule  is,  that 
"  grants  of  this  character  are  usually  prepared  by  those  inter- 
ested in  them,"  and  that  "  it  serves  to  defeat  any  purpose  con- 
cealed by  the  skillful  use  of  terms,  to  accomplish  something 
not  apparent  on  the  face  of  the  act."  This  is  declared  to  be 
"  sound  doctrine  which  should  be  vigilantly  observed  and  en- 
forced." ....  Believing  that  the  application  of  this  wise  rule 
to  the  decree  before  us  must  result  in  its  reversal,  I  dissent 
from  the  opinion  of  the  court. 

From  the  cases  discussed  above  it  is  manifest  that  the 
Supreme  Court  is  thus  far  committed  to  the  doctrine  that  a 
franchise  in  which  no  time  limit  is  fixed  is  a  grant  in  per- 
petuity. Such  a  grant  is  protected  by  the  contract  clause  of 
the  federal  constitution  unless  it  can  be  shown  that  under 

and  that  the  phrase  in  the  ordinance  which  put  the  term  of  the  grant 
"  for  and  during  the  existence  of  the  said  corporation  "  was  evidence 
confirming  the  court's  opinion  that  the  life  of  the  franchise  was  meant 
to  last  as  long  as  the  corporate  life  of  the  Owensboro  Water  Works 
Company  lasted  by  extension  beyond  the  twenty-five-year  period.  The 
court  made  a  special  point  with  reference  to  the  perpetuity  of  the  grant : 
"  Of  the  suggestion  that  under  this  view  the  franchise  may  be  made 
perpetual  by  repeated  extensions  of  the  plaintiff's  corporate  life,  it  is 
enough  to  say  that  we  are  here  concerned  with  but  a  single  extension 
already  effected.  The  statute  permitting  such  extensions  may  not  be 
in  force  when  the  present  twenty-five  year  period  expires,  and,  if  it  be 
in  force,  nothing  may  be  done  under  it." 


1^2      ELECTRIC  FRANCHISES  IN  NEIV  YORK  CITY  [432 

the  law  of  the  state,  at  the  time  the  grant  was  made,  it  could 
not  have  been  given  in  perpetuity. 

As  far  as  the  city  of  New  York  is  concerned,  the  granting 
of  perpetual  franchises  since  1897  been  expressly  fr>r- 
bidden  by  the  Greater  New  York  charter.  Section  seventy- 
three  provides : 

After  the  approval  of  this  act  no  franchise  or  right  to  use 
the  streets,  avenues,  waters,  rivers,  parkways,  or  highways  of 
the  city  shall  be  granted  by  any  board  or  officer  of  the  City  of 
New  York  under  the  authority  of  this  act  to  any  person  or  cor- 
poration for  a  longer  period  than  twenty-five  years,  except  as 
herein  provided,  but  such  grant  may,  at  the  option  of  the  city, 
provide  for  giving  to  the  grantee  the  right  on  a  fair  revaluation 
or  revaluations  to  renewals  not  exceeding  in  the  aggregate 
twenty-five  years. 

Few  would  dispute  that  the  policy  of  granting  perpetual 
franchises  for  public  utilities  would  today  meet  with  gen- 
eral disapproval.  The  city,  however,  is  faced  with  the  situa- 
tion that  the  overwhelming  majority  of  the  grants  held  by 
the  present  operating  electric  light  companies  are  franchises 
with  no  time  limit  expressed. 

To  many  it  appears  an  intolerable  situation  that  perpetual 
rights  in  the  streets  should  be  possessed  by  private  corpora- 
tions. Persons  holding  this  view  are  often  not  agreed 
among  themselves  as  to  the  feasibility  or  desirability  of 
municipal  ownership  of  public  utilities.  They  hold  differ- 
ing opinions,  moreover,  regarding  the  policy  to  be  pursued 
by  the  city  in  the  event  that  municipal  ownership  is  intro- 
duced. Some  hold  that  the  city  should  own  the  utilities  but 
should  permit  private  operation;  others  consider  that  the 
city  ought  to  operate  its  own  utilities.  Municipal  ownership 
and  operation  for  profit  is  a  plan  advocated  on  one  hand ; 
on  the  other,  there  is  advanced  the  suggestion  that  the  better 
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plan  would  be  to  conduct  the  utilities  for  the  general  well- 
being  of  the  people,  and  support  the  undertaking  in  whole 
or  in  part  by  taxes.  But  most  people  are  agreed  in  the 
opinion  that  the  city  ought  to  have  control  of  its  own  streets, 
at  least  to  the  extent  that  it  should  not  be  compelled  to 
allow  private  corporations  to  occupy  the  streets  in  perpetu- 
ity and  to  derive  returns  upon  the  value  of  the  intangible 
right. 

The  position  is  taken  by  many  that  the  perpetual  fran- 
chises held  by  public  utility  companies  may  be  taxed,  and 
the  rates  reduced  until  the  valuation  due  to  the  intangible 
element  of  the  franchise  disappears.  This  position  is  fre- 
quently defended  on  legal  and  ethical  grounds.  Obviously, 
to  increase  taxation  and  decrease  rates  allowed  for  service 
is  to  take  away  property ;  but  the  process  is  legal  up  to  the 
point  where  the  courts  decide  that  it  has  become  confisca- 
tion. Broadly  speaking,  the  ethical  defense  of  the  position 
lies  in  the  extent  to  which  it  serves  the  public  interest.  The 
statement  is  advanced  that  the  courts  are  too  often  conserv- 
ative, and  that  the  law  lags  behind  the  advanced  public 
opinion  which  would  break  the  companies'  hold  upon  streets. 
Many,  however,  entertain  the  hopeful  view  that  the  judic- 
iary are  viewing  technicalities,  not  as  an  end  in  themselves, 
but  as  factors  to  be  considered  in  the  light  of  social  needs 
and  claims. 

Much  importance  is  attached  by  many  to  the  fact  that  the 
perpetual  franchises  of  today  were  granted  carelessly  in  the 
past  by  municipal  authorities  that  had  no  conception  of  the 
enormous  future  value  of  the  rights  they  heedlessly  con- 
ferred. Moreover,  there  is  pressed  with  confidence  the 
claim  that  bribery  and  other  forms  of  corruption  were  em- 
ployed by  the  individuals  or  companies  obtaining  the  grants. 
The  history  of  corruption  in  public  utilities  makes  lurid 
reading.    Today  the  demand  is  heard  that  the  mistakes  of 
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the  past  be  rectified.  It  is  not  contended  that  no  suffering 
will  result  from  the  elimination  of  values  based  upon  pres- 
ent monopoly  rights  in  the  public  streets.  It  is  conceded 
that  creditors  and  innocent  investors  will  be  involved  to 
their  detriment  in  the  tangled  mesh  of  franchise  problems. 
But  the  gift  of  the  city's  streets,  carelessly  bestowed  or  cor- 
ruptly obtained  in  the  long  ago,  should  not  be  held  as  a  per- 
petual privilege  and  used  to  bolster  the  capitalization  upon 
which  a  company  is  entitled  to  a  return  in  higher  rates  or 
reduced  service  at  the  expense  of  the  great  body  of  citizens. 

A  fair  profit  "  may  be  allowed  to  the  company,  certainly; 
but  the  fair  profit  should  not  include  a  return  upon  a  valua- 
tion placed  upon  the  intangible  right  to  occupy  the  streets 
in  perpetuity.^  Such  an  adjustment  of  the  situation  would 
remove  the  very  source  of  that  power  which  makes  public 
utilities  often  the  center  of  political  attention,  and  would 
ensure,  more  certainly,  uncorrupted  public  service  commis- 
sions if  regulation  under  private  ownership  continues. 

A  diametrically  opposed  point  of  view  is  vigorously  de- 
fended by  those  who  believe  that  the  companies  are  entitled 
to  enjoy  returns  on  the  intangible  as  well  as  the  tangible 
part  of  their  special  franchises,  as  long  as  they  give  ade- 
quate service  at  "  reasonable  rates."  They  who  adopt  this 
attitude  believe  that  we  must  deplore  the  spirit  of  hostility 
which  often  obtains  toward  the  companies  in  possession  of 
perpetual  franchise  rights.  They  hold  that  people  who  ap- 
proach the  study  of  franchise  problems  with  the  preliminary 
conviction  that  public  utility  corporations  are  crafty  ene- 
mies of  a  city's  interests,  are  far  too  prone  to  place  an  an- 
tagonistic construction  upon  all  those  acts  of  omission  and 
deeds  of  commission  on  the  part  of  public  service  commis- 

1  The  increasing  number  of  public  utilities  which  are  going  into  the 
hands  of  receivers  demonstrates  that  the  idea  of  "  fair  profits  "  must  be 
regarded  as  merely  a  general  conception. 
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sions  and  courts  which  are  not  clearly  conducive  to  reduc- 
ing the  strength  of  the  companies.  In  such  an  environment 
of  indiscriminate  criticism,  public  service  commissions  find 
themselves  assailed  with  charges  of  collusion  with  the  com- 
pany whenever  they  establish  valuations  for  rate-making  or 
purchase,  or  allow  issues  of  bonds  or  changes  in  intercor- 
porate relationships.  In  the  same  manner,  unreasoning  re- 
proach is  too  often  heaped  upon  the  courts  in  any  decision 
made  in  the  company's  favor.  The  judge  runs  a  gamut  of 
charges,  ranging  all  the  way  f  rorfi  the  statement  that  he  has 
an  unfair,  reactionary,  corporation  or  property  bias  to  the 
sensational  accusation  that  he  keeps  his  position  on  the 
bench  chiefly  by  subservience  to  the  wishes  of  the  company. 
Indeed,  there  is  a  danger  that  if  those  who  are  uncompro- 
misingly hostile  toward  the  companies  have  sufficiently 
ready  access  to  the  public  ear,  they  may  make  it  difficult  for 
any  but  the  most  fearless  public  service  commissioner  and 
judge  to  deal  impartially  with  the  company.  If  a  corpora- 
tion opposes  municipal  ownership,  it  is  stamped  as  a  foe  of 
legitimate  civic  aspirations;  if  it  manifests  willingness  to 
witness  the  introduction  of  that  policy,  it  is  suspected  of 
wanting  to  dump  unprofitable  utilities  on  the  public.  If  it 
does  not  openly  champion  regulation  by  a  public  service 
commission,  it  is  charged  with  indulging  in  the  hope  of 
aldermanic  corruption;  if  it  does  accept  cordially  the  com- 
mission plan  of  regulation  and  control  because  of  what  is  a 
natural  desire  for  systematic  instead  of  sporadic  regulation, 
it  is  proclaimed  a  power  that  has  insidiously  gained  control 
of  the  commissions  themselves.  If  it  asks  for  a  rate  in- 
crease and  substantiates  the  request  by  data  evincing. the 
need  of  such  increase,  it  is  viewed  as  one  that  seeks  to  prey 
upon  a  helpless  people ;  if  it  goes  into  bankruptcy,  it  is  ad- 
judged a  crafty,  unscrupulous  wrecker  of  the  utility  through 
nefarious  manipulations. 
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They  who,  in  defense  of  the  companies,  take  this  stand 
freely  admit  that  the  special  privilege  of  occupying  the 
streets  lays  upon  the  corporations  the  duty  of  paying  taxes 
for  the  privilege  and  of  furnishing  adequate  service  at 
reasonable  rates.  They  hold,  moreover,  that  the  inherently 
monopolistic  character  of  the  industry,  coupled  with  the 
special  use  of  the  city  streets,  justifies  extreme  watchfulness 
on  the  part  of  the  regulatory  powers.  But  taxation  should 
not  be  made  a  weapon  of  destruction  unless  warranted  by 
social  necessity ;  and  there  is  no  social  necessity  which  calls 
for  the  use  of  the  instrument  of  increased  taxation  together 
with  decreased  rates  for  service  until  capitulation  to  muni- 
cipal ownership  is  the  only  alternative  left  to  the  companies. 

They  make  no  effort  to  deny  that  municipal  corruption  in 
public  utilities  was  a  real  factor  in  the  past.  It  is  their  con- 
tention that  the  companies  were  caught  in  the  system  of 
boss-rule  and  graft  in  general,  and  were,  therefore,  victims 
no  less  than  authors  of  misrule.  For  the  heedlessness  and 
corruption  of  the  past  there  is  at  least  a  two-sided  respon- 
sibility. The  city  must  be  considered  responsible  for  its 
share. 

To  some  the  argument  is  fallacious  which  asserts  that  the 
intangible  right  to  occupy  the  streets  was  a  gift  to  the  com- 
panies for  which  no  substantial  return  was  made  by  the 
corporations,  and  for  which,  consequently,  the  city  should 
not  be  expected  tO'  pay  either  in  fares  or  as  compensation  in 
condemnation  proceedings.  Property  is  no  less  property 
for  being  a  gift;  and  the  right  to  occupy  the  streets  is  a 
property  right  in  the  fullest  sense  of  the  word.  They  main- 
tain that  it  is  not,  however,  correct  to  say  that  no  payment 
was  made  even  in  the  cases  where  the  companies  made  no 
return  in  direct  cash  outlay.  The  returns  that  the  electric- 
lighting  companies  gave  by  way  of  enormous  impetus  to  the 
comforts  and  conveniences  of  civilization  should  be  empha- 
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sized  rather  than  minimized;  and  the  initiative  that  moved 
to  establish  electric-Hghting  service  in  the  poHtical  subdivi- 
sions that  either  could  not  or  would  not  enter  upon  the  un- 
dertaking themselves  deserves  commendation  instead  of 
condemnation. 
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It  does  not  seem  essential  to  give  the  long  list  of  books  and  articles 
in  which  are  discussed  municipal  ownership  of  pubHc  utilities  and  local 
and  state  regulation  of  municipal  utilities.  The  principal  secondary- 
source  in  this  study  has  been  Milo  R.  Maltbie's  Franchises  of  Electrical 
Corporations  in  Greater  New  York.  Other  helpful  secondary  sources 
were  Municipal  Franchises  (two  volumes),  Delos  F.  Wilcox;  Report  on 
the  Tax  Levies  of  the  City  of  New  York  for  the  Years  1899  to  19 14 
inclusive,  William  A.  Prendergast,  Comptroller  of  the  city  of  New- 
York;  Report  of  the  Mayor's  Advisory  Commission  on  Administration 
of  the  Tax  Lazv,  City  of  New  York,  1917;  Report  of  Commissioners  of 
Taxes  and  Assessments  of  the  City  of  New  York,  1918;  and  Statistics 
of  Light,  Heat  and  Power  Companies,  Volume  III,  a  report  of  the 
public  service  commission  for  the  first  district  of  the  state  of  New 
York  for  the  year  ending  December  31,  1916.  Valuable  source  material 
has  been,  found  in  important  briefs,  in  records  in  the  bureau  of  real 
estate  of  corporations  and  special  franchises  in  the  department  of  taxes 
and  assessments  of  New  York  City,  in  reports  of  the  electric-lighting 
companies  to  the  public  service  commission,  and  in  the  collection  of 
documents  in  the  fihng  department  of  the  public  service  commission. 
The  New  York  Law  Journal  has  been  consulted  freely  and  the  laws  of 
the  state  of  New  York  for  1848,  1879,  1882,  1890,  1892  and  1909  have 
been  studied  relative  to  the  litigation  involving  franchise  rights. 
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178  [438 


439] 


BIBLIOGRAPHY 


179 


Clements  v.  Edison  Electric  Illuminating  Company  of  Brooklyn,  loo  N,, 

Y.  Misc.  569  (1917). 
Cleveland  Electric  Railway  Company  v.  Cleveland,  204  U.  S.  116. 
Detroit  United  Railway  Company  v.  Detroit,  229  U.  S.  39. 
Edison  Electric  Illuminating  Company  of  New  York  v.  Wemple,  129 

N.  Y.  665. 

Edison  Electric  Illuminating  Company  of  New  York  v.  Wemple,  141 
N.  Y.  471. 

Flatbush  Gas  Company  v.  Coler,  54  N.  Y.  Misc.  21, 
Flatbush  Gas  Company  v.  Coler,  121  N.  Y.  App.  Div.  898. 
Flatbush  Gas  Company  v.  Coler,  190  N.  Y,  268. 

Holmes  Electric  Protective  Com.pany  v.  Armstrong,  97  N.  Y.  Misc.  184. 
Holmes  Electric  Protective  Company  v.  Williams,  181  N.  Y.  App.  Div. 
687. 

Jamaica  Water  Supply  Company  7,'.  Tax  Commissioners,  128  N,  Y.  App. 
Div.  13. 

Municipal  Gas  Company  v.  Rice,  138  N.  Y.  151. 

New  York  and  Richmond  Gas  Company  v.  Cromwell,  89  N. ,  Y.  App. 
Div.  291. 

Northern  Ohio  Traction  and  Light  Company  v.  Ohio,  245  U.  S.  574. 

Old  Colony  Trust  Company  v.  City  of  Omaha,  230  U.  S.  100. 

Omaha  and  Council  Bluffs  Street  and  Railway  Company  7/.  City  of 

Omaha,  90  Nebraska,  6. 
Ovv-ensboro  v.  Cumberland  Telephone  and  Telegraph  Company,  230  U. 

S.  58. 

Owensboro  v.  Owensboro  Water  Works  Company,  243  U.  S.  166. 
People  V.  Commercial  Telephone  and  Telegraph  Company,  277  111.  265. 
People  V.  O'Brien,  in  N.  Y.  i. 

Public  Service  Commission,  Second  District,  v.  J.  and  J.  Rogers  Com- 
pany, 103  N.  Y.  Misc.  711. 

Public  Service  Commission,  Second  District,  v.  J.  and  J.  Rogers  Com- 
pany, 184  App.  Div.  705. 

Smith  V.  Edison  Electric  Illuminating  Company  of  Brooklyn,  Williams, 
and'  Pounds. 

Town  of  Essex  v.  New  England  Telegraph  Company  of  Massachusetts, 
229  U.  S.  313. 

Union  Railway  of  New  York  City  v.  Tax  Commissioners  (Reported  in 
New  York  Law  Journal,  April  17,  1913). 

West  Side  Electric  Company  v.  The  Consolidated  Telegraph  and  Elec- 
trical Subway  Company,  187  N.  Y.  58. 

Willcox  V.  Consolidated  Gas  Company.  212  U.  S.  19. 

Wyandotte  Electric  Light  Company  v.  City  of  Wyandotte,  124  Mich- 
igan, 43. 


l8o  BIBLIOGRAPHY  [44O 

II.  Documents  in  Filing  Department  of  Commission 

Copies  of  documents  offered  by  Assistant  Corporation  Counsel  in  evi- 
dence at  hearings  concerning  Cases  Nos.  2351  and  2352  (  Brooklyn  Edi- 
son Company,  Inc. — Applications  for  approval  of  merger,  issuance  of 
mortgage  and  issuance  of  bonds)  and  listed  in  the  files  of  the  Commis- 
sion as  follows : 

I.  Supreme  Court,  New  York  County,  Amsterdam  Electric  Light,  Heat 
and  Power  Company  and  Edison  Electric  Illuminating  Company  of 
Brooklyn,  plaintiffs,  v.  William  J.  Gaynor  as  Mayor  of  the  City  of 
New  York  et  al.,  defendants  (County  Clerk  No.  7950,  Year  1911). 

1.  Printed  copy  of  pleadings  bound  in  a  cover  bearing  the  cap- 
tion. Supreme  Court,  Appellate  Division,  First  Department. 

2.  Statement  of  facts  dated  February  15,  1915,  submitted  by 
plaintiffs  with  a  request  that  they  be  found  by  the  Referee. 

3.  Statement  of  facts  and  requests  to  find  dated  March  15,  1915. 
submitted  in  behalf  of  defendants. 

4.  Opinion  of  Referee. 

5.  'Memorandum  by  Referee. 

6.  Exceptions  of  plaintiff,  Edison  Electric  Illuminating  Com- 
pany of  Brooklyn,  dated  February  28,  1916. 

7.  Exceptions  of  plaintiff,  Amsterdam  Electric  Light,  Heat  and 
Power  Company,  dated  February  28,  191 6. 

8.  Defendants'  exceptions  dated  January  27,  1916. 

9.  Notice  of  motion  by  plaintiffs  dated  November  27,  1916,  for 
an  order  remitting  to  Referee  his  report,  etc.,  for  purpose  of 
an  amended  and  corrected  report. 

10.  Affidavit  by  Vincent  Victory  dated  December  i,  1916,  in  op- 
position to  motion  to  refer  back  report  to  Referee. 

11.  Memorandum  opinion  in  Law  Journal,  December  15,  1916,  by 
Mr.  Justice  Greenbaum,  Supreme  Court,  Special  Term,  Part 
I,  granting  motion  to  remit  to  Referee. 

12.  Order  dated  December  22,  1916,  by  Mr.  Justice  Greenbaum, 
remitting  report  to  Referee. 

13.  Notice  of  motion  by  plaintiffs  dated  January  15,  1917,  for  a 
resettlement  of  order  of  December  22,  1916. 

14.  Order  by  Mr.  Justice  Greenbaum  dated  January  31,  1917,  re- 
settling order  of  December  22,  1916. 

15.  Jud-gment  of  April  13,  1917,  with  notice  of  entry  by  plaintiffs. 

16.  Report  of  Referee  dated  March  19,  1917,  with  defendants' 
notice  of  filing  dated  April  23,  1917. 

17.  Report  of  Referee  dated  January  3,  1916,  with  defendants* 
notice  of  filing  dated  April  23,  1917. 
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18.  Exceptions  of  plaintiff,  Edison  Electric  Illuminating  Com- 
pany of  Brooklyn,  dated  April  20,  1917,  to  the  report  of 
Referee. 

19.  Exceptions  of  Amsterdam  Electric  Light,  Heat  and  Power 
'Company  dated  April  20,  191 7,  to  the  report  of  Referee. 

20.  Exceptions  dated  April  23,  1917,  by  defendants. 

21.  Notice  of  Appeal  by  defendants  dated  May  i,  1917. 

22.  Notice  of  Appeal  by  Edison  Electric  Illuminating  Company 
of  Brooklyn  dated  May  10,  1917. 

II.  Supreme  Court,  County  of  Kings,  Henry  W.  Smith  against  Edison 
Electric  Illuminating  Company  of  Brooklyn,  William  Williams  as 
Commissioner  of  Water  Supply,  Gas  and  Electricity  and  Lewis  H. 
Pounds  as  President  of  the  Borough  of  Brooklyn. 

1.  Summons  and  complaint  dated  and  verified  July  13,  191 7, 
Carr  and  Hill,  plaintiff's  attorneys,  120  Broadway. 

2.  Answer  of  defendants  Williams  and  Pounds  verified  Sep- 
tember 29,  1917. 

3.  Order  dated  August  9,  1917,  made  by  Mr.  Justice  Scudder 
granting  injunction. 

4.  Opinion  by  Mr.  Justice  Scudder,  New  York  Law  Journal^ 
August  30,  1917,  as  to  modification  of  injunction. 

III.  Supreme  Court,  Kings  County,  Re  Application  of  Albert  Clements 
for  a  peremptory  writ  of  mandamus,  etc.,  against  Edison  Electric 
Illuminating  Company  of  Brooklyn  and  Amsterdam  Electric  Light, 
Heat  and  Power  Com.pany. 

I.  Alternative  writ  of  mandamus  allowed  September  17,  1917, 
by  Mr.  Justice  Benedict. 

JV.  Minutes  of  Board  of  Estimate  and  Apportionment,  March  10,  1916, 
pages  1397  to  1400  inclusive. 

1.  Resolution  directing  Corporation  Counsel  to  petition  Attor- 
ney-General to  institute  action  to  forfeit  franchise  of  Am- 
sterdam Electric  Light,  Heat  and  Power  Company  on  the 
ground  of  a  non-user. 

2.  Resolution  directing  that  in  any  permit  issued  by  the  Presi- 
dent of  the  Borough  of  Brooklyn  and  the  Commissioner  of 
Water  Supply,  Gas  and  Electricity  to  the  Edison  Electric 
Illuminating  Company  of  Brooklyn,  in  the  thirtieth  and 
thirty-second  wards,  a  reservation  be  made  as  to  the  contest 
of  the  franchise  rights  of  the  company. 

3.  Resolution  directing  Corporation  Counsel  to  advise  Comp- 
troller as  to  steps  to  be  taken  to  safeguard  interests  of  City 
in  the  event  of  the  payment  of  any  moneys  in  the  future  by 
the  x\msterdam  Company  or  the  Edison  Company. 
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III.  Papers  on  Appeal 
Papers  on  Appeal  \n.  the  appellate  division  of  the  supreme  court  of 
the  second  department  in  the  matter  of  the  applicalit-n  of  All>crt  Clem- 
ents, Respondent,  for  a  peremptory  writ  of  mandamus  directed  to  Wil- 
liam Williams,  as  Commissioner  of  Water  Supply.  Gas  and  Electricity 
of  the  City  of  New  York,  and  Lewis  H.  Pounds,  as  President  of  the 
Borough  of  Brooklyn,  City  of  New  York.  Edison  Electric  Illuminating 
Company  of  Brooklyn,  and  Amsterdam  Electric  Light,  Heat  and  Power 
Company,  Appellants. 

Notice  of  appeal. 

Order  appealed  from. 

Notice  of  motion  for  peremptory  writ  of  mandamus. 
Petition  for  peremptory  writ  of  mandamus. 

Exhibit  "A" — annexed  to  petition  (certificate  of  incorporation  of 
the  Edison  Electric  Illuminating  Company  of  Brooklyn). 

Exhibit  B  " — (consent  of  common  council  to  Edison  Electric  Illu- 
minating Company  of  Brooklyn). 

Exhibit  "  C" — (consents  of  common  council  of  Brooklyn  to  Charles 
Cooper  and  Company  and  to  Pope,  Sewali  and  Company^ 
granted  May  19,  1884). 

Exhibit  "D" — ^(certificate  of  incorporation  of  the  Municipal  Elec- 
tric Light  Company). 

Exhibit  *'E" — ^(certificate  of  incorporation  of  the  Citizens  Electric 
Illuminating  Company  of  Brooklyn). 

Exhibit  ''F" — (consent  of  common  council  to  Kings  County  Elec- 
tric Light  and  Power  Company). 

Exhibit  "G" — ^(certificate  of  incorporation  of  Kings  County  Elec- 
tric Light  and  Power  Company). 

Exhibit  ^'  H  " — ^(certificate  of  incorporation  of  the  State  Electric 
Light  and  Power  Company) . 

Exhibit  *'  I " — ^(consent  of  the  common  council  of  Brooklyn  granted 
to  the  State  Electric  Light  and  Power  Company,  December  30, 
1895). 

Exhibit  "  J  " — ^(certificate  of  incorporation  of  Amsterdam  Electric 

Light,  Heat  and  Power  Company) . 
Affidavit  of  Albert  Clements. 
Answer  of  Williams  and  Pounds. 

•Order  making  Edison  Electric  Illuminating  Company  and  Amster- 
dam Electric  Light,  Heat  aiid  Power  Cxjmpany  Parties  De- 
fendant. 

Answer  of  Edison  Electric  Illuminating  Company — in  opposition  ta 
motion. 

Exhibit  ".A" — annexed  to  answer  of  Edison  Company  (franchises 
of  iMunicipal  T^'lectric  Light  Company  and  Citizens'  Electric 
Illuminating  Company  of  Brooklyn). 
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Exhibit  "B" — (certificate  of  incorporation  of  Municipal  Electric 
Light  Company). 

Exhibit  '"C" — (certiticate  of  incorporation  of  Citizens'  Electric 
Illuminating  Company  of  Brooklyn). 

Exhibit  "D" — '(certificate  of  incorporation  of  Edison  Electric  Illu- 
minating Company  of  Brooklyn). 

Exhibit  *'  E" — (franchise  of  Edison  Electric  Illuminating  Company 
of  BrookljTi). 

Exhibit  '"F" — (contract  and  specifications  for  furnishing  electric 
lighting  in  the  year  1895,  the  contracting  parties  being  the  city 
of  Brooklyn  and  the  Citizens  Electric  Illuminating  Company). 

Exhibit  "G" — (contract  and  specifications  for  furnishing  electric 
lighting  in  the  year  1896,  the  contracting  parties  being  the  city 
of  Brooklyn  and  the  Citizens  Electric  Illuminating  Company). 

Exhibit  H  " — (contract  and  specifications  for  furnishing  electric 
lighting  in  the  year  1897,  the  contracting  parties  being  the  city 
of  Brooklyn  and  the  Citizens  Electric  Illuminating  Company). 

Exhibit  "I" — (Edison  Company's  certification  to  merger  into 
itself  of  the  Municipal  Electric  Light  Company). 

Exhibit  J "  —  (Edison  Company's  certification  to  merger  into 
itself  of  the  Citizens  Electric  Illuminating  Company  of  Brook- 

lyn). 

Exhibit  "K" — (certificate  of  incorporation  of  Kings  County  Elec- 
tric Light  and  Power  Company). 

Exhibit  '"L" — (franchise  of  Kings  County  Electric  Light  and 
Power  Company). 

Exhibit  "  M" — (franchise  of  State  Electric  Light  and  Power  Com- 
pany and  Amsterdam  Electric  Light.  Heat  and  Power  Com- 
pany). 

Exhibit  "N" — (certificate  of  incorporation  of  Amsterdam  Electric 
Light,  Heat  and  Power  Company). 

Answer  of  Amsterdam  Electric  Light,  Heat  and  Power  Company. 

Exhibit  "A" — annexed  to  answer  of  Amsterdam  Company  (fran- 
chise of  State  Electric  Light  and  Power  Company  and  Amster- 
dam Electric  Light,  Heat  and  Power  Company). 

Exhibit  "B" — (certificate  of  incorporation  of  Amsterdam  Electric 
Light,  Heat  and  Power  Company). 

Affidavit  of  William  P.  Burr,  attorney  for  petitioner. 

Affidavit  of  Samuel  P.  Moran,  one  of  the  attorneys  for  the  Edison 
and  Amsterdam  companies. 

Judgment — annexed  to  affidavit  of  Samuel  P.  Moran. 

Affi.davit  of  Vincent  Victory,  Deputy  Assistant  Corporation  Counsel 

Judgment,  annexed  to  affidavit  of  Vincent  Victory. 
Opinion  of  Mr.  Justice  Benedicl. 
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IV.  Documents  on  TvIekger  and  Bond  Issue 

Petition  of  the  Kings  County  Electric  Light  and  l-'ower  Company  for 
permission  and  approval  of  the  Commission  to  merge  the  Edison 
Electric  Illuminating  Company  of  Brooklyn  into  and  with  itself 
and  to  execute  a  mortgage  on  its  plant  and  property,  (Case  No. 
2351 )• 

Minutes  of  Hearing  on  Case  No.  2351  (application  for  permission  to 
merge  and  for  approval  of  mortgage),  December  16,  1918. 

Minutes  of  Hearing  on  Case  No.  2351,  December  23,  1918. 

Order  authorizing  merger  and  consenting  to  mortgage  (in  Case  No. 
2351),  January  27,  1919. 

Memorandum  by  Commissioner  F.  J.  H.  Kracke,  February  3,  1919,  upon 
granting  application  to  merge  and  to  execute  mortgage. 

Copy  of  mortgage  of  the  Brooklyn  Edison  Company,  Inc.,  to  the  Cen- 
tral Union  Trust  Company  of  New  York,  as  trustee,  dated  January 
I,  1919. 

Petition  of  the  Kings  County  Electric  Light  and  Power  Com.pany,  ask- 
ing for  authority  to  issue  $6,000,000  worth  of  bonds. 

Minutes  of  Hearing  on  Case  No.  2352  (issuance  of  bonds),  December 
30,  1918. 

Minutes  of  Hearing  on  Case  No.  2352,  January  9,  1919. 
Minutes  of  Hearing  on  Case  No.  2352,  January  16,  1919. 
Minutes  of  Hearing  on  Case  No.  2352,  January  23,  1919. 
Minutes  of  Hearing  on  Case  No.  2352,  January  24,  1919. 
Order  authorizing  issuance  of  $5,500^000  of  bonds  (in  Case  No.  2352), 
January  27,  1919. 

Memorandum  by  Commissioner  F.  J.  H.  Kracke,  February  3,  1919,  upon 
authorizing  the  issuance  of  $5,500,000  of  bonds. 

Answer  of  the  City  of  New  York  in  the  matter  of  the  petition  of  the 
Kings  County  Electric  Light  and  Power  Company  for  the  permis- 
sion and  approval  of  the  Public  Service  Commission  of  the  State 
of  New  York  for  the  First  District  to  merge  the  Edison  Electric 
Illuminating  Company  of  Brooklyn  into  and  with  itself  and  to  exe- 
cute a  general  mortgage  to  be  designated  as  its  "  general  mortgage  " 
upon  all  its  plan  and  property. 
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